
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
November 13, 2013 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: Kevin Force 
 
RE: STAFF BRIEF:  ADMINISTRATIVE RULEMAKING 
 
 
Adopted Rules: 
 

• 6.80.4 NMAC, Charter School Application and Appeal Requirements 
• 5.7.5 NMAC, Teacher Loan Repayment Program 
• 5.7.9 NMAC, New Mexico Scholars Program 

 
6.80.4 NMAC, Charter School Application and Appeal Requirements 
 
The October 15, 2013 issue of the New Mexico Register contained the final adoption of 
amendments to section 6.80.4 of the New Mexico Administrative Code (NMAC), Charter School 
Application and Appeal Requirements. 
 
The Notice of Proposed Rulemaking was published in the Register on August 15, 2013 and, 
soliciting comment on the rules, noted that the Public Education Department (PED) would 
conduct a public hearing September 17, 2013, in Mabry Hall of the Jerry Apodaca Education 
Building, Santa Fe.  (See Attachment 1, NPRM 6.80.4, Charter School Application and Appeal 
Requirements, 8/15/13, and Attachment 2, PED Proposed Rule 6.80.4 NMAC, 8/15/13.)1 
                                                 
1 Based on discussion at the July 2013 meeting of the Public Education Commission (PEC), this proposed 
rulemaking offered amendments that apparently were agreed to as part of the settlement between the PEC and 
PED, as a result of the recent lawsuit between the parties over the Secretary’s reversal and remand of several PEC 
decisions regarding charter applications. 
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The adopted amendments affect two sections of the rule: 
 

• 6.80.4.14, Appeals to the Secretary; and 
• 6.80.4.15, Review on the Secretary’s Own Motion. 

 
In both instances, these amendments affect the actions taken by the Secretary or a chartering 
authority in those cases where the Secretary reverses the chartering authority’s decisions 
regarding the approval, denial, or revocation of a charter.  (See Attachment 3, PED Adopted 
Rules, 6.80.4 NMAC, Charter School Application and Appeal Requirements.) 
 
In subsection 6.80.4.14, Appeals to the Secretary, the amendments: 
 

• strike the entirety of subsection 6.80.4.14(E)(7), which previously read:  
 

“If the secretary reverses the chartering authority’s decision, the secretary 
shall remand the decision to the chartering authority with written 
instructions for approval of the charter.  The instructions shall include 
specific recommendations concerning approval of the charter and any 
changes the secretary directs to remedy any concerns identified under 
Paragraphs (5) or (6) of Subsection E of 6.80.4.14 NMAC above[;]” 

 
• replace the subsection with the following, so that the entirety of subsection 

6.80.4.14(E)(7) now reads:  “The department shall promptly serve a formal notice of the 
secretary’s decision upon the parties to the appeal[;]” and  

 
• strike the entire subsection 6.80.4.14(F), which previously read:  

 
“Implementation of secretary’s decision 
(1)     The department shall promptly serve a formal notice of the 
secretary’s decision upon the parties to the appeal. 
(2)     If the chartering authority’s decision is reversed and remanded, the 
chartering authority, at a public hearing, shall approve the charter with any 
required changes within thirty (30) days following the receipt of the notice 
of the decision.  If the chartering authority does not comply with the 
secretary’s order, the secretary may take appropriate administrative or 
judicial action.” 

 
In subsection 6.80.4.15, Review on the Secretary’s Own Motion, the amendments strike the 
entirety of subsection 6.80.4.15(H), which previously read: 
 

“If the chartering authority’s decision is reversed and remanded, the 
chartering authority, at a public hearing, shall deny or revoke the charter 
within thirty (30) days following the receipt of the secretary’s decision.  If 
the chartering authority does not comply with the secretary’s order, the 
secretary may take appropriate administrative or judicial action.” 
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These amendments would have the effect of removing any requirement, and obviating any need, 
for quasi-judicial remand to the chartering authority to change its decision in accordance with the 
Secretary, and essentially make the Secretary’s decision on appeal the final action in the process, 
excepting further potential appeals to the district court. 
 
5.7.5 NMAC, Teacher Loan Repayment Program and 5.7.9 NMAC, New Mexico Scholars 
Program 
 
The October 31, 2013 issue of the New Mexico Register contained the final adoption of 
amendments to sections 5.7.5 NMAC and 5.7.9 NMAC, Teacher Loan Repayment Program and 
New Mexico Scholars Program, respectively. 
 
The Notice of Proposed Rulemaking was published in the Register on August 30, 2013 and, 
soliciting comment on the rules, noted that the Higher Education Department (HED) would 
conduct a public hearing October 1, 2013, at 2408 Galisteo Street in Santa Fe (see 
Attachment 4, NPRM 5.7 NMAC, Post-Secondary Education, Tuition and Financial Aid).  
While the rulemaking also addressed provisions related to the Primary Care Physician Student-
Loan-for-Service and Public Service Law Repayment Programs, the Legislative Education Study 
Committee (LESC) only holds statutory authority over primary and secondary education, and the 
colleges of education at state universities, thus this staff brief will focus on the two rulemakings 
noted above. 
 
5.7.5 NMAC, Teacher Loan Repayment Program 
 
The new rules regarding the Teacher Loan Repayment Program arise out of legislation passed in 
the 2013 regular session, the Teacher Loan Repayment Act2 (see Attachment 5, HED Adopted 
Rule, 5.7.5 NMAC, Teacher Loan Repayment Program).  A brief section-by-section summary of 
the rule follows: 
 
5.7.5.7 NMAC, Definitions.  Newly created definitions for the rule include: 
 

• “Designated high-risk teacher positions,” which means teacher positions in specific 
public schools that: 

 
 have been designated by the public education department as schools with a high 

percentage of students who are not meeting acceptable academic proficiency levels; 
and 

 are located in geographic areas with a high rate of poverty; and 
 

• “loan” which means a grant of funds to defray the educational expenses incidental to a 
teacher education, under a contract between the federal government and a teacher, 
requiring repayment of principal and interest. 

 
 
 

                                                 
2 Laws 2013, Chapter 177, Section 1 promulgated the Teacher Loan Repayment Act, which purports to increase the 
number of teachers in designated high-risk teacher positions in public schools. 
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5.7.5.8 NMAC, Higher Education Department – Powers and Duties 
 
The enumerated powers and duties of HED under the program include: 
 

• the power to grant a loan repayment award to repay loans obtained for the teacher 
educational expenses of a teacher, upon such terms and conditions as may be imposed by 
rules of the department; and 

• a requirement that HED and PED shall jointly make a full and careful investigation of the 
ability and qualifications of each applicant and determine the fitness of a teacher to 
participate in the teacher loan repayment program. 

 
5.7.5.9 NMAC, Teacher Eligibility 
 
To be eligible for the program, applicants must: 
 

• be licensed New Mexico teachers; 
• be bona fide citizens and residents of the United States and New Mexico; and 
• declare their intention to practice teaching in designated high-risk teacher positions in 

New Mexico. 
 
5.7.5.10 NMAC, Loan Repayment Award Criteria; Contract Terms; Payment 
 
Loan repayment award criteria provide that: 
 

• loan amounts are dependent upon a specific public school’s need for high-risk teacher 
positions as determined by PED, the teacher’s total education indebtedness and available 
balances in the Teacher Loan Repayment Fund; 

• preference is given to graduates of New Mexico public postsecondary educational 
institutions; 

• awards shall be made to teachers who fill a designated high-risk teacher position; 
• awards may be modified based on funding availability or other special circumstances; 

and 
• the total award to any one teacher may not be more than that teacher’s total indebtedness. 

 
Certain loans are not eligible for repayment under the program, including: 
 

• amounts incurred as a result of participation in state loan-for-service programs or other 
state programs whose purpose states that service be provided in exchange for financial 
assistance;  

• scholarships that have a service component or obligation; 
• loans from a commercial lender; 
• personal loans from friends or relatives; and 
• loans that exceed individual standard school expense levels. 
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Each loan repayment award shall be evidenced by a contract between HED and the teacher, 
providing for: 
 

• repayment of a set sum to the teacher’s federal government lender;  
• the teacher’s obligations, such as the minimum two-year period of service in a high-risk 

teaching position and quarterly reporting; and 
• for a teacher who fails to comply with the terms of the contract, a requirement that the 

teacher reimburse HED for any awards made under the program, plus reasonable interest, 
unless there are acceptable extenuating circumstances. 

 
HED, after consulting with PED, shall adopt rules to implement the provisions of the Teacher 
Loan Repayment Act, which: 
 

• shall provide for a procedure to determine the amount of a loan that will be repaid for 
each year of service in a high-risk position; and 

• may provide for the disbursement of awards to a teacher’s federal government lender in 
annual or other installments. 

 
5.7.5.11 NMAC, Contracts and Enforcement 
 
The general form of a contract under the program shall be prepared and approved by the 
Attorney General, and shall be signed by the teacher and the designated HED representative.  
The department is vested with full authority to sue in its own name for any balance due from a 
teacher under their contract. 
 
5.7.5.12 NMAC, Teacher Loan Repayment Fund Created and Method of Payment 
 
The “Teacher Loan Repayment Fund” is created in the treasure: 
 

• all money appropriated by the fund shall be credited to the fund; 
• any repayments of awards or interest shall be credited to the fund; and 
• balances in the fund shall not revert to any other fund. 

 
5.75.13 NMAC, Cancellation 
 
HED may cancel a contract between it and a teacher, under the program, for any reasonable 
cause deemed sufficient by the department. 
 
5.7.5.14 NMAC, Reports 
 
Before each regular legislative session, HED shall report to the governor and the Legislature the 
department’s activities related to the program, which shall include: 
 

• the repayment awards granted; 
• the names and teachers who received repayment awards; 
• names and locations of positions filled by the teachers; 
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• the name of each teacher who received a loan repayment award and who is not serving in 
a high-risk position, the reason the teacher is not so serving, and the amount owed on the 
teacher’s loan and the amount paid on the loan by any awards. 

 
New Mexico Scholars Program 
 
Proposed amendments to the New Mexico Scholars Program would raise the combined family 
income cap for qualification for the program from $30,000 to $60,000, thus opening the program 
to more students.  This amendment arises directly from a corresponding statutory change in the 
New Mexico Scholars Act3, enacted in the 2013 legislative session (see Attachment 6, HED 
Adopted Rule, 5.7.9 NMAC, New Mexico Scholars Program). 

                                                 
3 Laws 2013, Chapter 171, Section 4, New Mexico Scholars Act, amended eligibility requirements by raising the 
combined family income cap from $30,000 to $60,000.  The combined family income eligibility maximum is to be 
adjusted at the beginning of each calendar year to reflect any change from the previous year’s consumer price 
index for all urban consumers, as published by the Bureau of Labor Statistics of the US Department of Labor.  
See: 21-21H-5. NMSA 1978. 



NEW MEXICO PUBLIC EDUCATION DEPARTMENT 
NOTICE OF PROPOSED RULEMAKING 

 
The Public Education Department (“Department”) hereby gives notice that the Department will conduct a public 
hearing at Mabry Hall, Jerry Apodaca Education Building, 300 Don Gaspar, Santa Fe, New Mexico 87501-2786, on 
Tuesday, September 17, 2013, from 10:00 a.m. to noon.  The purpose of the public hearing will be to obtain input on 
the proposed amendments to 6.80.4 NMAC (CHARTER SCHOOL APPLICATION AND APPEAL 
REQUIREMENTS). 
 
Interested individuals may provide comments at the public hearing and/or submit written comments to Ms. Mary H. 
Deets, Administrative Assistant, Office of General Counsel, via email at Rule.FeedBack@state.nm.us, fax (505) 
827-6681, or directed to Ms. Deets at Office of General Counsel, Public Education Department, Jerry Apodaca 
Education Building, 300 Don Gaspar, Santa Fe, New Mexico 87501-2786.  Written comments must be received no 
later than 5:00 p.m. on the date of the hearing.  However, the submission of written comments as soon as possible is 
encouraged. 
 
Copies of the proposed rules may be accessed on the Department’s website (http://ped.state.nm.us/) under the 
“Public Notices” link, or obtained from Ms. Deets by calling (505) 827-6641. 
 
Individuals with disabilities who require this information in an alternative format or need any form of auxiliary aid 
to attend or participate in the public hearing are asked to contact Ms Deets as soon as possible.  The NMPED 
requires at least ten (10) days advance notice to provide requested special accommodations. 

ATTACHMENT 1

NPRM 6.80.4 NMAC, Charter School Application and 
Appeal Requirements, 08/15/13

mailto:Rule.FeedBack@state.nm.us�
http://ped.state.nm.us/�
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TITLE 6  PRIMARY AND SECONDARY EDUCATION 
CHAPTER 80 ALTERNATIVE EDUCATION - CHARTER SCHOOLS 
PART 4  CHARTER SCHOOL APPLICATION AND APPEAL REQUIREMENTS 
 
6.80.4.1  ISSUING AGENCY:  Public Education Department 
[6.80.4.1 NMAC - Rp, 6.80.4.1 NMAC, 6/29/07] 
 
6.80.4.2  SCOPE:  This rule shall apply to applicants and operators of start-up charter schools and 
previously authorized conversion schools. 
[6.80.4.2 NMAC - Rp, 6.80.4.2 NMAC, 6/29/07] 
 
6.80.4.3  STATUTORY AUTHORITY:  Sections 22-2-1, 22-8-1 through 22-8-47 and 22-8B-1 through 
22-8B-17, NMSA, 1978 
[6.80.4.3 NMAC - Rp, 6.80.4.3 NMAC, 6/29/07] 
 
6.80.4.4  DURATION:  Permanent 
[6.80.4.4 NMAC - Rp, 6.80.4.4 NMAC, 6/29/07] 
 
6.80.4.5  EFFECTIVE DATE:  June 29, 2007, unless a later date is cited at the end of a section. 
[6.80.4.5 NMAC - Rp, 6.80.4.5 NMAC, 6/29/07] 
 
6.80.4.6  OBJECTIVE:  To establish the initial application and renewal process for charter schools, 
whether locally or state chartered, the appeal process of charter schools to the secretary of education and the 
secretary of education’s review process. 
[6.80.4.6 NMAC - Rp, 6.80.4.6 NMAC, 6/29/07] 
 
6.80.4.7  DEFINITIONS: 
 A. “Applicant” means one or more teachers, parents or community members or a public post-
secondary educational institution or nonprofit organization who submits an initial or renewal application to a 
chartering authority. 
 B. “Authorizer” means either a local school board or the commission that permits the operation of a 
charter school. 
 C. “Charter school” means a conversion school or start-up school authorized by a chartering authority 
to operate as a public school. 
 D. “Chartering authority” means either a local school board or the commission that permits the 
operation of a charter school. 
 E. “Chief executive officer” means the person with duties similar to that of a superintendent as set 
forth in 22-5-14 NMSA 1978. 
 F. “Commission” means the public education commission. 
 G. “Conversion school” means an existing public school within a school district that was authorized 
by a local school board or the commission to become a charter school. 
 H. “Department” means the public education department. 
 I. “Division” means the charter schools division of the department which maintains offices in both 
Santa Fe and Albuquerque. 
 J. “Governing body” means the governing body of a charter school as set forth in the school’s 
charter. 
 K. “Head administrator” means the duly licensed school administrator who is the chief executive 
officer of the charter school. 
 L. “Locally chartered charter school” means a charter school authorized by a local school board. 
 M. “MEM” means membership, which is the total enrollment of qualified students on the current roll 
of a class or school on a specified day. 
 N. “New Mexico coalition for charter schools” means the non-profit membership organization 
representing charter schools in New Mexico. 
 O. “New Mexico school boards association” means the organization consisting of the local public 
school boards and the governing bodies of charter schools in New Mexico. 

ATTACHMENT 2
PED Proposed Rule 6.80.4 NMAC, 08/15/13
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 P. “Organizer” means one or more persons or entities who seek to arrange, form or otherwise put 
together a charter school. 
 Q. “Prospective applicant” means one or more teachers, parents or community members or a public 
post-secondary educational institution or nonprofit organization who submits a notice of intent to a chartering 
authority. 
 R. “Secretary” means the New Mexico secretary of public education. 
 S. “Start-up charter school” means a public school developed by one or more parents, teachers or 
community members who applied to and were authorized by a chartering authority to become a charter school. 
 T. “Application for start-up charter school” means an application requesting the establishment of 
either a locally-chartered or state-chartered school. 
 U. “Special education plan” means a comprehensive written design, scheme or method that includes 
specific details on how the charter school shall: 
                    (1)     utilize state and federal funds to provide children with disabilities a free and appropriate public 
education, in accordance with applicable law; 
                    (2)     provide educational services, related services and supplementary aids and services to children 
with disabilities in accordance with each child’s individualized education program; and 
                    (3)     address a continuum of alternative educational placements to meet the needs of students with 
disabilities, in accordance with applicable law. 
 V. “State-chartered charter school” means a charter school authorized by the commission. 
[6.80.4.7 NMAC - Rp, 6.80.4.7 NMAC, 6/29/07; A, 6/30/08; A, 6/30/09] 
 
6.80.4.8  NOTICE OF INTENT TO ESTABLISH A CHARTER SCHOOL: 
 A. The organizers of a proposed charter school shall provide a signed written notification to the 
commission and the school district in which the charter school is to be located of the organizers’ intent to establish a 
charter school.  The date for submitting a notice shall be no later than the second Tuesday of January of the year in 
which the prospective applicant plans to submit an application. 
 B. Written notification to the commission shall be made to the division at its Albuquerque office; 
written notification to a local school board shall be made to the superintendent of that district who shall provide 
copies of the notification to the local school board during a duly noticed board meeting. 
 C. If the second Tuesday of January falls on a legal holiday, the notification shall be timely if 
personally delivered on the first day following the legal holiday that the division or office of the pertinent 
superintendent is open for business.  Notice will also be considered timely if it is postmarked four (4) calendar days 
prior to the second Tuesday of January, regardless of the date on which it is received.  Failure to provide timely 
notification may result in an application being rejected unless the organizers can demonstrate good cause why timely 
notification was not given. 
[6.80.4.8 NMAC - N, 6/29/07; A, 6/30/08; A, 6/30/09] 
 
6.80.4.9  CONTENTS OF APPLICATION FOR START-UP CHARTER SCHOOL:  A charter school 
application shall be a proposed agreement between the chartering authority and the charter school and shall include 
the following assurances, descriptions, outlines and plans. 
 A. The mission statement of the charter school.  The mission statement must answer the following 
questions: “Who do you serve?”, “What do you seek to accomplish?”, “What methods will you use?”, and “How 
will we know if you are achieving your mission?” 
 B. The goals, objectives and student performance standards to be achieved by the charter school 
which address how the charter school will comply with the department’s required content standards, benchmarks, 
and performance standards, state accreditation, standardized testing and school report card in accordance with 
Sections 22-2C-1 et seq. NMSA, 1978.  The goals and objectives must be measurable and student-centered. 
 C. A description of the charter school’s educational program and curriculum that meets or exceeds 
the department’s educational standards and must be designed to enable each student to achieve those standards and 
addresses the following: 
                    (1)     documentation, research or rationale that supports a particular curricular approach; 
                    (2)     a description of the curriculum including scope and sequence and student performance standards; 
                    (3)     a timeline for alignment of the curriculum with the department’s content standards, benchmarks 
and performance standards, if alignment has not been completed at the time the application is submitted; 
                    (4)     strategies and methods to be used in delivering the curriculum and how the curriculum will 
address students’ needs and assist each student in reaching those standards; 

PED Proposed Rule 6.80.4 NMAC, 08/15/13
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                    (5)     length of school day and school year; 
                    (6)     total number of grades the charter school proposes to provide, either immediately or in phases, 
class size and total projected student enrollment and, if the charter school will be located in a school district that has 
a total enrollment of not more than one thousand three hundred (1,300) students, a statement that the proposed 
charter school’s proposed enrollment for all grades, in combination with any other charter school’s enrollment for all 
grades, will neither equal nor exceed ten (10) percent of the total MEM of that school district; 
                    (7)     proposed requirements for graduation, if applicable. 
 D. A description of the way a charter school’s educational program will meet the individual needs of 
students, including those students determined to be at risk, and which will address the following: 
                    (1)     suggested modifications to the proposed educational program to meet individual student needs, 
such as bilingual, limited English proficient, and special education; 
                    (2)     an outline of a special education plan, the final plan of which must be completed and submitted to 
the charter authorizer by the end of the planning year; 
                    (3)     how the charter school will provide access to other services including but not limited to 
counseling and health. 
 E. A description or outline of a plan the charter school considers adopting for evaluating student 
performance, the types of assessments that will be used to measure student progress toward achievement of the 
state’s standards and the school’s student performance standards, the timeline for achievement of the standards, and 
the procedures for taking corrective action in the event that student performance falls below the standards, and 
which description or outline addresses the following: 
                    (1)     remediation for students not achieving standards, including a timeline for implementation of the 
remediation plan; 
                    (2)     assessments that might be considered in addition to the statewide mandated testing; 
                    (3)     documentation and reporting of student data. 
 F. Assurances that the charter school will be economically sound, including the submission of a 
proposed budget for the term of the charter and a description of the manner in which the annual audit of the financial 
and administrative operations of the charter school is to be conducted, and addresses the following: 
                    (1)     a proposed budget for year one and the following four (4) years based on the current unit value; 
                    (2)     a description of the administrative operations of the charter school. 
 G. An assurance that the fiscal management of the charter school will comply with all applicable 
federal and state laws, regulations and rules relative to fiscal procedures.  In addition to this basic assurance, the 
applicant shall clearly state in its assurance that the following information will be provided to the chartering 
authority by the end of the planning year or within ten (10) days of receipt of any federal or state stimulus funds: 
                    (1)     a detailed plan indicating how the charter school will manage its fiscal responsibilities; 
                    (2)     a description of its internal control procedures that the charter school will utilize to safeguard 
assets, segregate its payroll and other check disbursement duties, provide reliable financial information, promote 
operational efficiency, and ensure compliance with all applicable federal statutes and regulations and state statutes 
and rules relative to fiscal procedures. 
 H. The names of the members of the governing body and a description of the operation of the charter 
school, including: 
                    (1)     the method of selecting the governing body; 
                    (2)     the qualifications and terms of members, the filling of vacancies, and the procedures for changing 
governing body membership; 
                    (3)     an assurance that the governing body will meet and conduct its meetings in accordance with the 
Open Meetings Act, Sections 10-15-1 et seq., NMSA 1978; 
                    (4)     the nature and extent of parental, professional educator and community involvement in the 
governance and the operation of the school; 
                    (5)     an assurance that the charter school will adopt policies and procedures of the governing body, that 
address governance, relationship to staff, professional development, the role of the governing body in policy-
making, personnel decisions, budgeting, and operation of the charter school, including how decisions will be made; 
                    (6)     for locally chartered charter schools, an assurance that it will amend its charter within one (1) year 
of approval to include procedures agreed upon with its chartering authority for the resolution of disputes between 
them; 
                    (7)     a description of how the charter school proposes to account to the chartering authority with 
respect to the charter school’s compliance with applicable statutes, regulations, rules and charter provisions; 

PED Proposed Rule 6.80.4 NMAC, 08/15/13
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                    (8)     an assurance by each governing body member that they have read the application and agree to its 
submission to the chartering authority. 
 I. An explanation of the relationship that will exist between the proposed charter school and its 
employees, including evidence that the terms and conditions of employment will be addressed with affected 
employees and their recognized representatives, if any, and which address the following: 
                    (1)     personnel policies and procedures that comply with all applicable federal statutes and regulations, 
the School Personnel Act, Sections 22-10-1 et seq., NMSA 1978, and the Charter Schools Act, Sections 22-8B-1 et 
seq. NMSA 1978 or, if personnel polices and procedures have not been developed at the time of the application, a 
statement that the policies and procedures developed will comply with applicable federal and state labor laws, 
regulations and rules implementing them; 
                    (2)     a description of the evaluation process for staff which shall include evaluation of teachers by a 
licensed school administrator; 
                    (3)     the discipline process for staff, that provides for due process and demonstrates an understanding 
of applicable state and federal laws, regulations and rules; 
                    (4)     an assurance that the governing body or head administrator will recognize and work with 
employee labor representatives, if any; 
                    (5)     a proposed salary schedule; 
                    (6)     proposed job descriptions of staff; 
                    (7)     a proposed pupil-teacher ratio. 
 J. The student discipline policy of the proposed charter school that complies with the department’s 
rule on students’ rights and responsibilities. 
 K. For charter schools, a proposed agreement between the charter school and the authorizer regarding 
their respective legal liability and applicable insurance coverage. 
 L. A description of how the charter school plans to meet the transportation and food service needs of 
its students.  The description shall address whether the applicant intends to contract with a school district or other 
party for the provision of transportation and food services; the identity of the school district or that other party, if 
known, with whom the applicant proposes to contract; a description of the proposed terms of any contract; and for 
these services a description of the status of any preliminary negotiations with any school districts or other parties 
regarding the provision of transportation or food service. 
 M. A description of the waivers that the charter school is requesting from either the local school board 
or the department or both and the charter school’s plan for addressing these waiver requests that: 
                    (1)     lists the specific policy by number and title for which waivers are requested from local school 
board policy; 
                   (2)     lists the specific waivers that are requested from the department’s requirements, rules, and 
provisions of the Public School Code, Sections 22-1-1 et seq., NMSA 1978, pertaining to individual class load, 
teaching load, length of the school day, staffing patterns, subject areas, purchase of instructional material, evaluation 
standards for school personnel, school principal duties, driver education and graduation requirements. 
 N. A description of the facilities the charter school plans to use, taking phase-in and availability into 
account.  The charter school shall provide a detailed description of its proposed capital outlay needs, including 
projected requests for capital outlay assistance for the charter school.  Additionally, the charter school shall provide 
an assurance that: 
                    (1)     the facility it seeks to use is safe and suitable for use as a school; 
                    (2)     it will develop and maintain a plan for addressing code, accessibility requirements and any other 
health and safety requirements, if necessary; 
                    (3)     it will develop and maintain a plan for operation, maintenance and repair of a facility; 
                    (4)     it will produce a certificate of occupancy for use of the facility; and 
                    (5)     prior to opening that the facility to be used meets all applicable federal and state health, safety and 
code requirements. 
 O. A description of the enrollment procedures to be used by the charter school that complies with 
Section 22-8B-4.1, NMSA, 1978 and Subsection D of 6.80.4.12 NMAC. 
 P. An explanation of how approval of the charter school would be in the best interest of students, 
school district and community where it intends to locate, and serves a purpose in that community. 
[6.80.4.9 NMAC - Rp, 6.80.4.8 NMAC, 6/29/07; A, 6/30/08] 
 
 
 

PED Proposed Rule 6.80.4 NMAC, 08/15/13
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6.80.4.10 TERM OF A CHARTER: 
 A. A charter may be approved for an initial term of six (6) years, provided that the first year shall be 
used exclusively for planning and not for completing the application.  The planning year shall be the fiscal year in 
which the charter is authorized, beginning on the July 1 date on which applications were due and ending on June 30, 
regardless of the number of months that may be available to a charter school for planning activities. 
 B. A charter may be renewed for successive periods of five (5) years each unless a lesser period is 
agreed to in writing by the charter school and its authorizer.  The five (5) years of the charter will commence on July 
1 of the fiscal year after the charter was approved by its authorizer and shall align with the dates of the fiscal year. 
[6.80.4.10 NMAC - N, 6/29/07] 
 
6.80.4.11 REQUIREMENTS DURING THE PLANNING YEAR: 
 A. For charter schools approved prior to July 1, 2010, prior to the end of its planning year, a newly 
authorized charter school shall demonstrate to the authorizer that its facilities meet the educational occupancy 
standards required by applicable New Mexico construction codes.  For charters approved on or after July 1, 2015, 
prior to the end of its planning year, the charter school shall demonstrate to its authorizer that its facilities meet the 
relevant requirements for schools as set forth in Section 22-8B-4.2C, NMSA 1978. 
 B. A charter school shall simultaneously notify the public school capital outlay council and its 
authorizer in writing of its readiness to demonstrate that its facilities meet the referenced educational occupancy 
standards. 
 C. The public school capital outlay council shall determine whether a charter school’s facilities meet 
established educational occupancy standards, and if not, whether specific requirements are inappropriate or 
unreasonable for a charter school.  If the public school capital outlay council determines that specific requirements 
of the referenced educational occupancy standards are inappropriate or unreasonable for a charter school, it may 
grant a variance.  The public school capital outlay council shall provide written notification of its decision and the 
reasons thereto simultaneously to the charter school and its authorizer. 
 D. Prior to the end of its planning year, a state chartered charter school shall demonstrate that it has 
qualified as a board of finance and that it has satisfied any conditions imposed by the commission before 
commencing full operation for the remainder of its charter term. 
 E. Prior to the end of its planning year, the state-chartered charter schools shall apply to the 
commission for authorization to commence full operations. If the commission refuses to issue the authorization to 
commence full operation, it shall provide its reasons in writing which shall be limited to the reasons set forth in 
Subsection D of 6.80.4.11 NMAC. 
[6.80.4.11 NMAC - N, 6/29/07; A, 6/30/08; A, 6/30/09] 
 
6.80.4.12 INITIAL REQUIREMENTS AND REVIEW PROCESS FOR START-UP SCHOOLS: 
 A. Local school boards may approve the establishment of charter schools to be located in their 
respective districts.  The commission may approve the establishment of a charter school to be located anywhere in 
the state. 
 B. An applicant shall apply to only one chartering authority at a time.  An applicant whose 
application has been denied by a chartering authority or approved with amendments unacceptable to the applicant 
may file the same application the following fiscal year with a different chartering authority. 
 C. Applications for start-up schools shall be submitted between June 1 and July 1 to be eligible for 
consideration for the following fiscal year.  If July 1 falls on a Saturday or a Sunday, the deadline for filing 
applications shall be extended to the close of business of the very next Monday, even in the case of a school district 
closed for summer break.  Applications will also be considered timely if they are postmarked four (4) calendar days 
prior to July 1, regardless of the date on which they are received.  Failure to submit a timely application shall result 
in an application being rejected by the authorizer, unless the parties agree to waive the filing deadline in accordance 
with Section 22-8B-6 NMSA 1978.  Any such waiver shall be in writing and signed by persons authorized to take 
such action by the applicant and the chartering authority. 
 D. Enrollment in a start-up charter school shall be guided by the following. 
                    (1)     A charter applicant must enroll students on a first-come, first-served basis or through a lottery 
selection process if the total number of applicants exceeds the number of spaces available. 
                    (2)     A charter applicant shall advertise its enrollment process using newspapers, bulletin boards and 
other methods designed to disseminate its availability to seek student enrollment and to ensure that there is equal 
opportunity for all parents and students to learn about the school and apply. 
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                    (3)     A charter school shall not charge tuition or have admission requirements, except as otherwise 
provided in the Public School Code, Sections 22-1-1 et seq., NMSA 1978. 
                    (4)     In subsequent years of its operation, a charter school will give enrollment preference to previously 
properly admitted students who remain in attendance and siblings of students already admitted to or attending the 
school. 
 E. Any revision or amendment to the terms of the charter contract may be made only with the written 
approval of the authorizer. 
 F. A charter school shall be a nonsectarian, nonreligious, and non-home-based public school that 
operates within the geographic boundaries of a public school district. 
 G. A charter school shall comply with the Age Discrimination Act of 1975, Title VI of the Civil 
Rights Act of 1964, Title IX of the Education Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, 
and Part B of the Individuals with Disabilities Education Act. 
 H. A charter school shall comply with the same federal and state audit requirements as do other 
public schools in the state. 
 I. A charter school shall meet all applicable federal, state, and local health and safety requirements. 
 J. A charter school shall operate in accordance with and under authority of state law. 
 K. A charter school shall provide equitable access to, and participation in, its federally assisted 
program for students, teachers, and other program beneficiaries with special needs. 
 L. A charter school shall have an admissions process that does not discriminate against anyone on the 
basis of race, gender, national origin, color, disability, or age. 
 M. A charter school’s head administrator or governing body shall not employ or approve the 
employment in any capacity of a person who is the spouse, father, father-in-law, mother, mother-in-law, son, son-in-
in-law, daughter,  daughter-in-law, brother, brother-in-law, sister or sister-in-law of a member of the governing body 
or the head administrator. The governing body may waive the nepotism rule for family members of a head 
administrator.  
 N. Applications to the commission for establishment of a state chartered charter school shall be made 
to the division at its Albuquerque office.  Applications to a local school board for establishment of a locally 
chartered charter school shall be made to the superintendent of that district. 
 O. An application for a start-up school may be made by one or more teachers, parents, community 
members, by a public post-secondary educational institution or a nonprofit organization. 
 P. The chartering authority shall be responsible for reviewing all applications for charter schools.  
Prior to the submission of the applications, the division shall provide at least three (3) technical assistance 
workshops for prospective applicants on preparing a start-up application.  The chartering authority shall not charge 
application fees. 
 Q. A review coordinator shall be used by the chartering authority to assist prospective applicants in 
the preparation of proposed charters.  The assistant secretary for the division shall designate a review coordinator in 
the division for the commission.  The superintendent shall appoint a review coordinator for the local school board, 
unless the superintendent of a school district performs this duty.  Prior to the deadline for submission of applications 
established by the chartering authority, the review coordinator or superintendent and any prospective applicants shall 
confer in an attempt to identify: 
                    (1)     any concerns regarding noncompliance with requirements of the Charter Schools Act (Sections 
22-8B-1 et seq., NMSA 1978), this rule or other applicable state or federal laws or regulations which would arise 
from the establishment or operation of the proposed charter school; 
                    (2)     any licensure, curriculum, or other educational concerns which would arise from the 
establishment or operation of the proposed charter school; 
                    (3)     any interests of the students, the school district or the community which would be adversely 
affected by the establishment or operation of the proposed charter school and describe the apparent adverse effects. 
 R. Prospective applicants are to direct any request for technical assistance and information through 
the authorizer’s designated review coordinator.  The review coordinator or superintendent shall ensure that the 
appropriate staff members respond to requests from prospective applicants for information on school operations, 
policies or practices which prospective applicants regard as necessary to enable them to present an approvable 
application.  Prospective applicants may request information using the Inspection of Public Records Act (Chapter 
14, Article 2 NMSA 1978).  A review coordinator may require that requests for information not made pursuant to 
the Inspection of Public Records Act be in a format or directed to a specific person or office in the school district or 
department.  Prospective applicants should not contact school district or department employees directly to obtain 
information. 

PED Proposed Rule 6.80.4 NMAC, 08/15/13



6.80.4 NMAC 7 

 S. Prior to the public meeting at which the decision is made, the chartering authority shall hold at 
least one (1) public hearing to obtain information and community input to assist it in its decision whether to grant a 
charter school application.  At any such hearing, which shall be duly noticed and held pursuant to  the Open 
Meetings Act (Chapter 10, Article 15 NMSA 1978) and the requirements contained in the Laws 2009 Chapter 12, 
members of the chartering authority may ask questions of the charter applicant and that applicant shall have an 
opportunity, subject to reasonable time limitations, to respond to any questions or concerns raised by any members 
of the chartering authority, and present to the chartering authority information that clarifies and verifies the 
information in the application that the applicant believes will assist the chartering authority in making its decision.  
Community input may include written or oral comments in favor of or in opposition to the application by the 
applicant, members of the local community and other interested individuals.  Community input shall be provided 
within a time limit established by the chartering authority. 
 T. A charter applicant shall respond to requests for information that the chartering authority regards 
as necessary to verify and clarify issues identified in the charter application; each shall communicate in good faith in 
an attempt to verify and clarify issues identified in the charter application. 
 U. No earlier than three (3) days after the public hearing to obtain information and community input, 
the chartering authority shall rule on the application in a public meeting.   The public meeting at which the decision 
is made shall be held by September 1.  The charter applicant and the chartering authority may, however, jointly 
waive the September 1 deadline provided they do so in a signed written statement.   If not ruled upon by September 
1, or the stipulated deadline, the charter application will be automatically reviewed by the secretary pursuant to the 
applicable provisions of Section 22-8B-7 NMSA 1978 and 6.80.4.14 NMAC. 
 V. A chartering authority may approve, approve with conditions or deny an application.  A chartering 
authority may deny an application where: 
                    (1)     the application is incomplete or inadequate; 
                    (2)     the application does not propose to offer an educational program consistent with the requirements 
and purposes of the Charter Schools Act (Chapter 22, Article 8B NMSA 1978); 
                    (3)     the proposed head administrator or other administrative or fiscal persons were involved with 
another charter school whose charter was denied or revoked for fiscal mismanagement or the proposed head 
administrator or other administrative or fiscal member was discharged from a public school for fiscal 
mismanagement; 
                    (4)     the public school capital outlay council has determined that the facilities do not meet the 
standards required in Section 22-8B-4.2 NMSA 1978; 
                    (5)     for a proposed state-chartered charter school, it does not request the governing body to be 
designated as a board of finance, or the governing body does not qualify as a board of finance; or 
                    (6)     the application is otherwise contrary to the best interests of the charter school’s projected 
students, the local community or the school district in whose geographic boundaries the applicant seeks to operate. 
 W. If the chartering authority denies a charter school application or approves the application with 
conditions, it shall state its reasons for the denial or imposition of conditions in writing within fourteen (14) days of 
the meeting.  The written decision must be based upon the vote that was taken at the public meeting and reflect the 
stated reasons for the vote of the chartering authority to deny a charter school application or approve the application 
with conditions.  If the chartering authority grants a charter, it shall deliver the approved charter to the applicant.  
The time within which to file notice of appeal shall commence upon receipt of the written denial.  The chartering 
authority shall maintain a copy of the charter for its files. 
 X. If the approved charter contains a waiver request for release from department rules or the Public 
School Code the applicant must follow the procedures on requesting waivers from the department. The department 
shall notify the authorizer and the charter school whether the request is granted or denied and, if denied, the reasons 
thereto. 
 Y. If the authorizer denies a charter school application or imposes conditions for approval that are 
unacceptable to the charter applicant, the applicant may appeal the decision to the secretary pursuant to Section 22-
8B-7 NMSA 1978 and section 6.80.4.14 NMAC. 
[6.80.4.12 NMAC - Rp, 6.80.4.9 NMAC, 6/29/07; A, 6/30/08; A, 6/30/09] 
 
6.80.4.13 CHARTER SCHOOL RENEWAL PROCESS AND RENEWAL APPLICATIONS: 
 A. The governing body of a charter school seeking to renew its charter shall file its renewal 
application with a chartering authority no earlier than two hundred seventy (270) days prior to the date the charter 
expires.  Commencing with any charters that are due to expire at any time after January 1, 2008, all applications for 
renewal shall be submitted no later than October 1 of the fiscal year prior to the expiration of the school’s charter.  
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The chartering authority shall rule in a public meeting on the renewal application no later than January 1 of the fiscal 
year in which the charter expires. 
 B. The governing body may submit its charter renewal application to either the commission or to the 
local school board of the district in which the charter school is located, but may not submit the renewal application 
to both authorizers simultaneously. 
 C. The application shall contain: 
                    (1)     a report on the progress of the charter school in achieving the goals, objectives, student 
performance standards, state minimum educational standards and other terms of the initial approved charter 
application, including the accountability requirements set forth in the Assessment and Accountability Act (Section 
22-2C-1 et seq. NMSA, 1978); 
                    (2)     a financial statement that discloses the costs of administration, instruction and other spending 
categories for the charter school that is understandable to the general public, that will allow comparison of costs to 
other schools or comparable organizations and that is in a format required by the department; 
                    (3)     any changes to the original charter the governing board is requesting and any amendment to the 
initial charter, which were previously approved; 
                    (4)     a certified petition in support of the charter school renewing its charter status signed by not less 
than sixty-five (65) percent of the employees in the charter school; 
                    (5)     a certified petition in support of the charter school renewing its charter status signed by at least 
seventy-five (75) percent of the households whose children are enrolled in the charter school as identified in the 
school’s 120-day report of the fiscal year prior to the expiration of the charter; 
                    (6)     a description of the charter school facilities and assurances that the facilities are in compliance 
with the requirements of Section 22-8B-4.2 NMSA 1978; and 
                    (7)     a statement of the term of the renewal requested, if less than five (5) years; if a charter school 
renewal application does not include a statement of the term of the renewal, it will be assumed that renewal is sought 
for a term of five (5) years. 
 D. A chartering authority may refuse to renew a charter if it determines that: 
                    (1)     the charter school committed a material violation of any of the conditions, standards or 
procedures set forth in the charter; 
                    (2)     the charter school failed to meet or make substantial progress toward achievement of the 
department’s minimum educational standards or student performance standards identified in the charter application; 
                    (3)     the charter school failed to meet generally accepted standards of fiscal management; 
                    (4)     the charter school violated any provision of law from which the charter school was not 
specifically exempted; 
                    (5)     the public school capital outlay council has determined that the facilities do not meet the 
standards required in Section 22-8B-4.2 NMSA 1978. 
 E. If the chartering authority refuses to approve a charter school renewal application or approves the 
renewal application with conditions, it shall state its reasons for the non-renewal or imposition of conditions in 
writing within fourteen (14) days of the meeting; provided that if the chartering authority grants renewal of a charter, 
it shall deliver the approved charter to the applicant and a copy to the chartering authority. The chartering authority 
shall keep a copy of the charter for its files. 
 F. If the approved charter contains a waiver request for release from department rules or the Public 
School Code, the department shall notify the authorizer and the charter school whether the request is granted or 
denied and, if denied, the reasons thereto. 
 G. If the authorizer refuses to approve a charter school renewal application or imposes conditions for 
renewal that are unacceptable to the charter applicant, the applicant may appeal the decision to the secretary 
pursuant to Sections 22-8B-7 NMSA 1978 and 6.80.4.14 NMAC. 
 H. The provisions of this section shall apply to conversion schools. 
[6.80.4.13 NMAC - Rp, 6.80.4.8 NMAC, 6/29/07; A, 6/30/08 A, 6/30/09] 
 
6.80.4.14 APPEALS TO THE SECRETARY: 
 A. Right of appeal.  A charter applicant may appeal to the secretary from any chartering authority 
decision denying a charter school application, revoking or refusing to renew a previously approved charter, or 
imposing conditions for approval or renewal that are unacceptable to the applicant.  Appeals from suspension of 
governing bodies and head administrators by the secretary shall be governed by the procedures set forth in 6.30.6 
NMAC (“Suspension of Authority of a Local School Board, Superintendent or Principal”). 
 B. Notice of appeal 
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                    (1)     Filing and service of notice. A charter applicant or governing body of a charter school that wishes 
to appeal a decision of a chartering authority concerning the denial, nonrenewal or revocation of a charter, or the 
imposition of conditions for approval or renewal that are unacceptable to the charter school or charter school 
applicant shall file and serve a written notice of appeal within thirty (30) days after service of the chartering 
authority’s decision.  One (1) original plus four (4) copies of the notice of appeal together with any supporting 
documents shall be filed with the secretary at the department’s main office in Santa Fe.  No notice of appeal, 
including exhibits and other related documents, shall be filed using compact disks, floppy disks or email; instead, 
paper documents must be filed with the department. 
                    (2)     Grounds of appeal. The notice shall include a brief statement of the reasons why the appellant 
contends the chartering authority’s decision was in error with reference to the standards set forth in Section 22-8B-
7B that the authorizer acted arbitrarily or capriciously, rendered a decision not supported by substantial evidence, or 
did not act in accordance with law.  The appellant shall limit the grounds of its appeal to the authorizer’s written 
reasons for denial, nonrenewal, revocation or imposition of conditions. 
                    (3)     Required attachments. The appellant shall attach to each copy of the notice of appeal: 
                              (a)     a copy of the chartering authority’s written decision, together with a copy of the 
authorizer’s minutes or draft minutes of the meeting if available; and 
                              (b)     a copy of the charter or proposed charter in question. 
 C. Filing and service of other documents.  An original document shall be filed with the secretary at 
the department’s main office in Santa Fe.  Each party shall simultaneously serve a copy of all documents filed with 
the secretary including any attachments upon the other party at that party’s address of record on appeal.  A party 
may file documents other than a notice of appeal and required documents referenced at Paragraph (5) of Subsection 
D of 6.80.4.14 NMAC below, by email to the secretary provided that the email includes any attachments, as well as 
the sender’s name and mailing address.  Filings with the secretary shall reflect by certification of the sender that a 
copy of all documents being submitted is simultaneously being served on the other party, the method of service, and 
the address where filed.  Filing or service by mail is not complete until the documents are received. 
 D. Pre-hearing procedures 
                    (1)     Within ten (10) days after receipt of the notice of appeal, the secretary shall inform the parties by 
letter of the date, time and location for the appeal hearing. 
                    (2)     Except for brief inquiries about scheduling, logistics, procedure or similar questions that do not 
address the merits of the case, neither party shall communicate with or encourage others to communicate with any 
employee of the department about a pending appeal unless the other party is simultaneously served with a copy of 
any written communication or has an opportunity to participate in any conversation by meeting or conference call.  
Nor shall any employee of the department initiate such prohibited communications.  The secretary must disqualify 
himself or herself from hearing an appeal if the secretary determines, after learning of a prohibited communication, 
that the secretary is unable to render an unbiased decision.  Appellants will be provided a point of contact in the 
letter referenced in Paragraph (1) of Subsection D of 6.80.4.14 NMAC. 
                    (3)     The deadlines in 6.80.4.14 NMAC may be extended by the secretary for good cause.  Good cause 
may include, but shall not be limited to, an agreement between the parties or a well-reasoned request from either 
party based upon hardship, a scheduling conflict or an event beyond the control of the requester. 
                    (4)     All submissions to the secretary on appeal shall focus on the factual and legal correctness of the 
chartering authority’s decision in light of the grounds upon which a chartering authority may deny an application set 
forth in Section 22-8B-6K or the grounds for non-renewal or revocation as set forth in Subsection F of Section 22-8-
12, NMSA 1978, and the standards for affirmance or reversal that the chartering authority’s decision was arbitrary, 
capricious, not supported by substantial evidence or otherwise not in accordance with the law. 
                    (5)     Within ten (10) days after filing the notice of appeal, the appellant shall file one (1) original and 
four (4) copies with the secretary and serve upon the chartering authority one (1) copy of: 
                              (a)     the appellant’s arguments for reversal of the chartering authority’s decision, clearly labeled 
accordingly; 
                              (b)     the chartering authority’s written decision that the appellant is appealing; 
                              (c)     the charter or proposed charter in question, of which only two (2) copies need to be filed; 
and 
                              (d)     any other materials related to the issues raised by the appellant which the appellant wishes 
to have considered in support of its appeal. 
                    (6)     Within ten (10) days after receiving the appellant’s submissions, the chartering authority shall file 
one (1) original and four (4) copies with the secretary and serve upon the appellant one (1) copy of: 
                              (a)     the chartering authority’s response to the appellant’s arguments; and 
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                              (b)     any other materials the chartering authority wishes to have considered in support of its 
decision. 
                    (7)     If requested by the secretary, the division and other department staff as appropriate shall review 
each party’s submissions and prepare a report for the secretary which: 
                              (a)     analyzes and outlines the parties’ contentions on appeal with reference to the standards of 
Subsection K of Section 22-8B-6 and Subsections B and E of Section 22-8B-7 NMSA 1978; 
                              (b)     sets forth the staff’s recommendations for the secretary to affirm or reverse the chartering 
authority’s decision, with or without reasonable conditions or changes to the charter, and the reasons for those 
recommendations. 
                    (8)     At least five (5) days before the hearing date, the division shall deliver its report and 
recommendations to the secretary and shall simultaneously serve a copy upon each party. 
                    (9)     While an appeal is pending, the parties are strongly encouraged to continue discussions and 
negotiations in an effort to resolve the matter by agreement and reestablish productive working relations.  An 
appellant may withdraw an appeal at any time before the secretary reaches a final decision. If an appeal is 
withdrawn, the secretary shall approve an appropriate order of dismissal.  The secretary’s decision and order may 
incorporate the terms of any agreement reached by the parties.  An appeal which has been withdrawn may not be 
refiled. 
 E. Secretary hearing and decision 
                    (1)     Unless an extension for good cause has been granted pursuant to Paragraph (4) of Subsection D of 
6.80.4.14 NMAC within sixty (60) days after receipt of the notice of appeal, the secretary, after a public hearing that 
may be held in Santa Fe or in the school district where the proposed charter school has applied for a charter, shall 
review the decision of the chartering authority and make written findings. 
                    (2)     Participants at the hearing before the secretary shall be the designated representatives of the 
appellant, the chartering authority and the division and other department staff as appropriate. 
                    (3)     The time allotment for a hearing shall be three (3) hours.  Both parties shall be allowed up to 
thirty (30) minutes for their presentations.  Department staff shall be allowed twenty (20) minutes for their 
presentation.  The appellant may reserve part of its thirty (30) minutes for rebuttal if desired.  The order of 
presentations will be department staff, appellant, chartering authority and rebuttal by the appellant if time has been 
reserved.  The parties may present remarks from whomever they wish in their thirty (30) minutes but must include 
any comments they wish to make on the staff recommendations within their allotted time. Presentations, questions 
or discussions that exceed these limits may be ruled out of order by the secretary.  The secretary may ask questions 
of the staff, the parties or the secretary’s counsel at any time and may take up to one (1) hour after the staff's and the 
parties' presentations for further questions, discussion and its decision.  Unless stricken during the hearing for good 
cause or withdrawn, the parties can assume that the department staff and the secretary have reviewed their written 
submissions, which shall be deemed evidentiary submissions subject to be given increased or diminished weight 
based upon the oral presentations. 
                    (4)     All presentations and discussion before the secretary shall focus on the factual and legal 
correctness of the chartering authority’s decision in light of the standards and grounds set forth in Subsection K of 
Section 22-8B-6, Subsections B, C or E of Section 22-8B-7 and Subsection F of Section 22-8B-12. 
                    (5)     The secretary may reverse the decision of the chartering authority, with or without the imposition 
of reasonable conditions, if the secretary finds that the chartering authority: 
                              (a)     acted arbitrarily or capriciously; 
                              (b)     rendered a decision not supported by substantial evidence; or 
                              (c)     did not act in accordance with the law. 
                    (6)     The secretary shall reverse a decision of the chartering authority denying an application, refusing 
to renew an application or revoking a charter if the secretary finds that the decision was based upon a determination 
by the public school capital outlay council that the facilities of the proposed or exiting charter school did not meet 
the standards required by Section 22-8B-4.2, NMSA 1978 and that the decision was: 
                              (a)     arbitrary or capricious; 
                              (b)     not supported by substantial evidence; or 
                              (c)     otherwise not in accordance with the law. 
                    (7)     [If the secretary reverses the chartering authority’s decision, the secretary shall remand the 
decision to the chartering authority with written instructions for approval of the charter.  The instructions shall 
include specific recommendations concerning approval of the charter and any changes the secretary directs to 
remedy any concerns identified under Paragraphs (5) or (6) of Subsection E of 6.80.4.14 NMAC above.] The 
department shall promptly serve a formal notice of the secretary’s decision upon the parties to the appeal. 
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                    (8)     A person aggrieved by a final decision of the secretary may appeal the decision to the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 
 [F. Implementation of secretary’s decision 
                    (1)     The department shall promptly serve a formal notice of the secretary’s decision upon the parties 
to the appeal. 
                    (2)     If the chartering authority’s decision is reversed and remanded, the chartering authority, at a 
public hearing, shall approve the charter with any required changes within thirty (30) days following the receipt of 
the notice of the decision.  If the chartering authority does not comply with the secretary’s order, the secretary may 
take appropriate administrative or judicial action.] 
 [G.] F. The provisions of this section shall apply to conversion schools. 
[6.80.4.14 NMAC - Rp, 6.80.4.10 NMAC, 6/29/07; A, 6/30/08; A, x/xx/13] 
 
6.80.4.15 REVIEW ON THE SECRETARY’S OWN MOTION: 
 A. The secretary, on the secretary’s own motion, may review a chartering authority’s decision to 
grant a charter. 
 B. Within ten (10) days after the secretary moves to review, the secretary shall issue an appropriate 
order establishing procedures for the chartering authority and the charter applicant to submit information and 
arguments for review by the secretary and division staff. 
 C. Within sixty (60) days after the secretary moves to review, the secretary, at a public hearing that 
may be held in Santa Fe or in the district in which the proposed charter school applied for a charter, shall review the 
decision of the chartering authority and determine whether the decision was arbitrary and capricious or whether the 
establishment or operation of the proposed charter school would violate any standard in Subsection C of Section 22-
8B-7 NMSA 1978. 
 D. If the secretary determines that the charter would violate any standard in Subsection C of Section 
22-8B-7 NMSA 1978, the secretary shall reverse the chartering authority’s decision and remand the decision to the 
chartering authority with instructions to deny the charter application, suspend or revoke the charter. 
 E. The timelines in 6.80.4.15 NMAC may be extended by the secretary for good cause.  Good cause 
may include but shall not be limited to an agreement between the parties, a reasonable request from either party or 
reasonable consideration of the secretary’s previously established meeting schedule. 
 F. A person aggrieved by a final decision of the secretary may appeal the decision to the district court 
pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 
 G. The secretary shall promptly serve a copy of the decision on the parties to the proceeding. 
 [H. If the chartering authority’s decision is reversed and remanded, the chartering authority, at a public 
hearing, shall deny or revoke the charter within thirty (30) days following the receipt of the secretary’s decision. If 
the chartering authority does not comply with the secretary’s order, the secretary may take appropriate 
administrative or judicial action.] 
[6.80.4.15 NMAC - Rp, 6.80.4.11 NMAC, 6/29/07; A, 6/30/08; A, x/x/13] 
 
6.80.4.16 QUALIFICATION FOR BOARD OF FINANCE DESIGNATION: 
 A. Within ninety (90) days of approval of its charter application, the governing body of a state-
chartered charter school shall file a separate application with the commission seeking approval as a board of finance.  
This deadline may be extended by the commission for good cause shown. 
 B. The application shall include: 
                    (1)     an affidavit or affidavits, signed by the  personnel who will be given the responsibility of keeping 
the financial records of the charter school, describing the training completed, professional licensure held and degrees 
earned by them; 
                    (2)     a statement signed by every member of the governing body that the governing body agrees to 
consult with the department on any matter not covered by the manual of accounting and budgeting before taking any 
action relating to funds held as a board of finance; 
                    (3)     a copy of a certificate of insurance that indicates that the person who will be entrusted with 
handling the funds of the charter school is adequately bonded; 
                    (4)     a signed affidavit from each governing body member declaring that the member is not a 
governing body member of any other charter school and that the member was not a governing body member of 
another charter school that was suspended or failed to receive or maintain their board of finance designation. 

PED Proposed Rule 6.80.4 NMAC, 08/15/13



6.80.4 NMAC 12 

 C. Within thirty (30) days of filing of the application to qualify as a board of finance, the commission 
shall issue a decision approving or denying the application.  A copy of the decision will be provided to the 
governing body and the commission. 
[6.80.4.16 NMAC - N, 6/29/07; A, 6/30/08] 
 
6.80.4.17 NEW MEXICO SCHOOL FOR THE ARTS: 
 A. Upon approval by the commission, a state chartered charter school may operate as the New 
Mexico school for the arts (“the school”), which shall be a statewide residential charter school for grades 9 through 
12 offering intensive preprofessional instruction in the performing and visual arts combined with a strong academic 
program that leads to a New Mexico diploma of excellence. 
 B. An application to the commission for approval of a charter shall contain assurances of compliance 
together with a plan for how the school will accomplish the following requirements contained in the New Mexico 
School for the Arts Act, being Laws 2008, Chapter 15, Sections 1 to 9: 
                    (1)     paying for all expenses associated with outreach activities and for room and board costs for 
students unable to pay all or part of the cost of room and board from a foundation or other private funding sources; 
                    (2)     working with a foundation or soliciting other private funding sources to obtain gifts, grants and 
donations to ensure that the school has adequate revenue to make the payments described in Paragraph (1) of 
Subsection B of 6.80.4.17 NMAC; 
                    (3)     not using money received from the state other than charter school stimulus funds to make the 
payments described in Paragraph (1) of Subsection B of 6.80.4.17 NMAC; 
                    (4)     admitting an equal number of students from each of the state’s congressional districts, to the 
greatest extent possible and without jeopardizing admissions standards; 
                    (5)     conducting its admissions process in a way that provides equal opportunity regardless of a 
student’s prior exposure to artistic training and to the student’s ability to pay for room and board; and 
                    (6)     conducting admissions criteria-free outreach activities throughout the state each year that acquaint 
potential students with the programs at the school, to include programs specifically for middle school students and 
workshops for teachers. 
 C. By July 1 after the first year the school has provided preprofessional instruction in the performing 
and visual arts and by July 1 every year thereafter, the school shall submit a report simultaneously to the division 
and the commission containing: 
                    (1)     non-personally identifiable demographic information about both applicants and students admitted 
to the school delineated by counties, congressional districts, socioeconomic status, gender and ethnicity; and 
                    (2)     the number of students who requested financial assistance for room and board, the total amount of 
financial assistance provided, and the amounts distributed delineated by the source of gifts, grants and donations 
received by the school. 
 D. During the planning year the school shall develop a sliding-fee scale subject to the following 
considerations: 
                    (1)     the purpose of the sliding-fee scale is to defray all or part of the costs of room and board for 
students whose parents or guardians are financially unable to pay these fees; 
                    (2)     in determining ability to pay, the school may use a variety of methods including but not limited 
to: 
                              (a)     self disclosures in a financial aid application developed by the school; 
                              (b)     poverty thresholds as maintained by the United States census bureau; 
                              (c)     poverty guidelines as maintained by the United States department of health and human 
services; 
                              (d)     whether the public school that the student applicant most recently came from was a 
recipient of funds under Title I, Part A of the Elementary and Secondary Education Act of 1965, as amended; 
                              (e)     whether the student applicant for enrollment was eligible to receive free or reduced price 
school meals at the public school previously attended; and 
                              (f)     the amount or percentage of assistance an enrolled student received for room and board the 
prior school year from the school; 
                    (3)     the school shall submit its sliding-fee scale to the commission for initial approval during the 
planning year and may request changes at subsequent commission meetings for good cause shown. 
 E. It shall be the responsibility of the school to obtain adequate funding from private sources to pay 
annual outreach costs and to defray all or part of room and board fees for students financially unable to pay.  No 
state funds except for charter school stimulus funds received and used during the planning year may be used for 
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these purposes.  Private funding sources available to the school shall include the use of a foundation or the soliciting 
and receipt of gifts, grants and donations.  Failure to secure adequate funding for these purposes shall constitute 
grounds for denial or revocation of a charter. 
 F. Except for provisions of this rule related to admission of students by lottery, admission on a first-
come first-serve basis, the ability to charge for residential fees, admissions criteria and location of the school 
anywhere in the state, all other provisions of this rule related to state-chartered charter schools shall apply to the 
school. 
[6.80.4.17 NMAC - N, 6/29/07; 6.80.4.17 NMAC - N, 6/30/08] 
 
6.80.4.18 DISTANCE LEARNING: 
 A. A charter school offering or seeking to offer distance learning courses to students shall comply 
with 6.30.8 NMAC. 
 B. Any charter school offering or seeking to offer distance learning courses in New Mexico pursuant 
to the Charter Schools Act [Chapter 22, Article 8B NMSA 1978] must be physically located in the state of New 
Mexico. 
[6.80.4.18 NMAC - N, 6/30/08] 
 
6.80.4.19 LOTTERY WHEN CHARTER SCHOOL CAP IS EXCEEDED: 
 A. For purposes of compliance with Section 22-8B-11, NMSA 1978, the first five year period shall 
be deemed to have ended in 2003 and the successive five-year periods begin in 2003. 
 B. If by October 1st the chartering authorities have authorized more charter schools than permitted by 
Section 22-8B-11, NMSA 1978, the department shall notify all chartering authorities with newly authorized charter 
schools that those charter schools may not be established for operations until a lottery is held. 
 C. Within 45 days after determining that the cap for charter schools has been exceeded, the 
department shall conduct a lottery at a publicly noticed meeting to determine the available slots for charter schools.  
The department shall randomly draw the names of charter schools from the available pool of all charter schools that 
were authorized by October 1st.  The schools whose names were drawn shall be given the available charter school 
slots until the maximum numbers of slots have been selected.  The charter schools that are selected shall be 
approved for operation in the first fiscal year after the lottery.  The charter schools whose names were not drawn 
shall be approved for operation in the second fiscal year after the lottery. 
 D. A charter school that was approved for operation in the second fiscal year after participation in a 
lottery shall not be subject to a second lottery in the event that in the second fiscal year more charter schools are 
authorized than permitted by Section 22-8B-11, NMSA 1978. 
 E. Any charter school authorized after October 1st in a year in which the department conducts a 
lottery pursuant to this rule, shall be approved for operation no earlier than the second fiscal year after the school 
was authorized. 
[6.80.4.19 NMAC - Rn, 6.80.4.17 NMAC, 6/30/08; 6.80.4.19 NMAC - N, 6/30/09] 
 
6.80.4.20 GOVERNING BODY TRAINING: 
 A. All governing body members of charter schools shall attend five hours of training at least annually 
on topics that include department rules, policies and procedures, statutory powers and duties of governing boards, 
legal concepts pertaining to public schools, finance and budget and other relevant matters. 
 B. Governing body members who have been in office for one or more years shall attend five hours of 
annual training approved by the department that is sponsored by the New Mexico school boards association 
(NMSBA) or the New Mexico coalition for charter schools (NMCCS). 
 C. Newly selected governing body members who have been in office for less than a year, shall 
receive three of the required five hours from attending a training course developed by the department and sponsored 
by the NMSBA or the NMCCS.  The additional two hours of annual training for new governing body members shall 
consist of sessions approved by the department that are sponsored by the NMSBA or by the NMCCS. 
 D. In order to be credited with attendance at training courses, each attendee shall complete written 
attendance forms provided by the department and kept on file with the charter schools.  Prior to September 1 of each 
year, the NMSBA or the NMCCS shall provide each head administrator of a charter school with a list of training 
hours earned annually by each governing body member.  The accountability report of the school district or charter 
school shall include the names of those governing body members who failed to attend annual mandatory training. 
 E. The governing body of a charter school shall develop a planned program of training consistent 
with this section that ensures that each member of the governing body participates and complies. 
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[6.80.4.20 NMAC - N, 6/30/09] 
 
6.80.4.21 SEVERABILITY:  Any part of this rule found by adjudication before a competent tribunal to be 
contrary to law shall be stricken without affect to the remainder. 
[6.80.4.21 NMAC - Rn, 6.80.4.19 NMAC, 6/30/09] 
 
HISTORY OF 6.80.4 NMAC: 
Material in this part was derived from that previously filed with the Commission of Public Records - State Records 
Center and Archives: 
6.80.4 NMAC, Charter School Application and Appeal Requirements, 12/3/01 
 
History of Repealed Material: 
6.80.4 NMAC, Charter School Application and Appeal Requirements - Repealed, 6/29/07 
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This is an amendment to Sections 14 and 15 of 6.80.4 NMAC (CHARTER SCHOOL APPLICATION AND APPEAL
REQUIREMENTS), effective October 15, 2013.  Subsection E of Section 14 (APPEALS TO THE SECRETARY) is
amended by striking paragraph (7) in its entirety and including the following new language in lieu thereof:  “The
department shall promptly serve a formal notice of the secretary’s decision upon the parties to the appeal.”  Subsection F is
stricken in its entirety and Subsection G is accordingly renumbered as subsection F.  Section 15 (REVIEW ON THE
SECRETARY’S OWN MOTION) is amended by striking subsection H in its entirety.
 
6.80.4.14               APPEALS TO THE SECRETARY:
                A.            Right of appeal.  A charter applicant may appeal to the secretary from any chartering authority decision
denying a charter school application, revoking or refusing to renew a previously approved charter, or imposing conditions for
approval or renewal that are unacceptable to the applicant.  Appeals from suspension of governing bodies and head administrators
by the secretary shall be governed by the procedures set forth in 6.30.6 NMAC (“Suspension of Authority of a Local School Board,
Superintendent or Principal”).
                B.            Notice of appeal
                    (1)     Filing and service of notice. A charter applicant or governing body of a charter school that wishes to appeal a
decision of a chartering authority concerning the denial, nonrenewal or revocation of a charter, or the imposition of conditions for
approval or renewal that are unacceptable to the charter school or charter school applicant shall file and serve a written notice of
appeal within thirty (30) days after service of the chartering authority’s decision.  One (1) original plus four (4) copies of the notice
of appeal together with any supporting documents shall be filed with the secretary at the department’s main office in Santa Fe.  No
notice of appeal, including exhibits and other related documents, shall be filed using compact disks, floppy disks or email; instead,
paper documents must be filed with the department.
                    (2)     Grounds of appeal. The notice shall include a brief statement of the reasons why the appellant contends the
chartering authority’s decision was in error with reference to the standards set forth in Section 22-8B-7B that the authorizer acted
arbitrarily or capriciously, rendered a decision not supported by substantial evidence, or did not act in accordance with law.  The
appellant shall limit the grounds of its appeal to the authorizer’s written reasons for denial, nonrenewal, revocation or imposition of
conditions.
                    (3)     Required attachments. The appellant shall attach to each copy of the notice of appeal:
                              (a)     a copy of the chartering authority’s written decision, together with a copy of the authorizer’s minutes or
draft minutes of the meeting if available; and
                              (b)     a copy of the charter or proposed charter in question.
                C.            Filing and service of other documents.  An original document shall be filed with the secretary at the
department’s main office in Santa Fe.  Each party shall simultaneously serve a copy of all documents filed with the secretary
including any attachments upon the other party at that party’s address of record on appeal.  A party may file documents other than a
notice of appeal and required documents referenced at Paragraph (5) of Subsection D of 6.80.4.14 NMAC below, by email to the
secretary provided that the email includes any attachments, as well as the sender’s name and mailing address.  Filings with the
secretary shall reflect by certification of the sender that a copy of all documents being submitted is simultaneously being served on
the other party, the method of service, and the address where filed.  Filing or service by mail is not complete until the documents
are received.
                D.            Pre-hearing procedures
                    (1)     Within ten (10) days after receipt of the notice of appeal, the secretary shall inform the parties by letter of the
date, time and location for the appeal hearing.
                    (2)     Except for brief inquiries about scheduling, logistics, procedure or similar questions that do not address the
merits of the case, neither party shall communicate with or encourage others to communicate with any employee of the department
about a pending appeal unless the other party is simultaneously served with a copy of any written communication or has an
opportunity to participate in any conversation by meeting or conference call.  Nor shall any employee of the department initiate
such prohibited communications.  The secretary must disqualify himself or herself from hearing an appeal if the secretary
determines, after learning of a prohibited communication, that the secretary is unable to render an unbiased decision.  Appellants
will be provided a point of contact in the letter referenced in Paragraph (1) of Subsection D of 6.80.4.14 NMAC.
                    (3)     The deadlines in 6.80.4.14 NMAC may be extended by the secretary for good cause.  Good cause may include,
but shall not be limited to, an agreement between the parties or a well-reasoned request from either party based upon hardship, a
scheduling conflict or an event beyond the control of the requester.
                    (4)     All submissions to the secretary on appeal shall focus on the factual and legal correctness of the chartering
authority’s decision in light of the grounds upon which a chartering authority may deny an application set forth in Section
22-8B-6K or the grounds for non-renewal or revocation as set forth in Subsection F of Section 22-8-12, NMSA 1978, and the
standards for affirmance or reversal that the chartering authority’s decision was arbitrary, capricious, not supported by substantial
evidence or otherwise not in accordance with the law.
                    (5)     Within ten (10) days after filing the notice of appeal, the appellant shall file one (1) original and four (4) copies
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with the secretary and serve upon the chartering authority one (1) copy of:
                              (a)     the appellant’s arguments for reversal of the chartering authority’s decision, clearly labeled accordingly;
                              (b)     the chartering authority’s written decision that the appellant is appealing;
                              (c)     the charter or proposed charter in question, of which only two (2) copies need to be filed; and
                              (d)     any other materials related to the issues raised by the appellant which the appellant wishes to have
considered in support of its appeal.
                    (6)     Within ten (10) days after receiving the appellant’s submissions, the chartering authority shall file one (1)
original and four (4) copies with the secretary and serve upon the appellant one (1) copy of:
                              (a)     the chartering authority’s response to the appellant’s arguments; and
                              (b)     any other materials the chartering authority wishes to have considered in support of its decision.
                    (7)     If requested by the secretary, the division and other department staff as appropriate shall review each party’s
submissions and prepare a report for the secretary which:
                              (a)     analyzes and outlines the parties’ contentions on appeal with reference to the standards of Subsection K of
Section 22-8B-6 and Subsections B and E of Section 22-8B-7 NMSA 1978;
                              (b)     sets forth the staff’s recommendations for the secretary to affirm or reverse the chartering authority’s
decision, with or without reasonable conditions or changes to the charter, and the reasons for those recommendations.
                    (8)     At least five (5) days before the hearing date, the division shall deliver its report and recommendations to the
secretary and shall simultaneously serve a copy upon each party.
                    (9)     While an appeal is pending, the parties are strongly encouraged to continue discussions and negotiations in an
effort to resolve the matter by agreement and reestablish productive working relations.  An appellant may withdraw an appeal at
any time before the secretary reaches a final decision. If an appeal is withdrawn, the secretary shall approve an appropriate order of
dismissal.  The secretary’s decision and order may incorporate the terms of any agreement reached by the parties.  An appeal which
has been withdrawn may not be refiled.
                E.            Secretary hearing and decision
                    (1)     Unless an extension for good cause has been granted pursuant to Paragraph (4) of Subsection D of 6.80.4.14
NMAC within sixty (60) days after receipt of the notice of appeal, the secretary, after a public hearing that may be held in Santa Fe
or in the school district where the proposed charter school has applied for a charter, shall review the decision of the chartering
authority and make written findings.
                    (2)     Participants at the hearing before the secretary shall be the designated representatives of the appellant, the
chartering authority and the division and other department staff as appropriate.
                    (3)     The time allotment for a hearing shall be three (3) hours.  Both parties shall be allowed up to thirty (30) minutes
for their presentations.  Department staff shall be allowed twenty (20) minutes for their presentation.  The appellant may reserve
part of its thirty (30) minutes for rebuttal if desired.  The order of presentations will be department staff, appellant, chartering
authority and rebuttal by the appellant if time has been reserved.  The parties may present remarks from whomever they wish in
their thirty (30) minutes but must include any comments they wish to make on the staff recommendations within their allotted time.
Presentations, questions or discussions that exceed these limits may be ruled out of order by the secretary.  The secretary may ask
questions of the staff, the parties or the secretary’s counsel at any time and may take up to one (1) hour after the staff's and the
parties' presentations for further questions, discussion and its decision.  Unless stricken during the hearing for good cause or
withdrawn, the parties can assume that the department staff and the secretary have reviewed their written submissions, which shall
be deemed evidentiary submissions subject to be given increased or diminished weight based upon the oral presentations.
                    (4)     All presentations and discussion before the secretary shall focus on the factual and legal correctness of the
chartering authority’s decision in light of the standards and grounds set forth in Subsection K of Section 22-8B-6, Subsections B, C
or E of Section 22-8B-7 and Subsection F of Section 22-8B-12.
                    (5)     The secretary may reverse the decision of the chartering authority, with or without the imposition of reasonable
conditions, if the secretary finds that the chartering authority:
                              (a)     acted arbitrarily or capriciously;
                              (b)     rendered a decision not supported by substantial evidence; or
                              (c)     did not act in accordance with the law.
                    (6)     The secretary shall reverse a decision of the chartering authority denying an application, refusing to renew an
application or revoking a charter if the secretary finds that the decision was based upon a determination by the public school capital
outlay council that the facilities of the proposed or exiting charter school did not meet the standards required by Section 22-8B-4.2,
NMSA 1978 and that the decision was:
                              (a)     arbitrary or capricious;
                              (b)     not supported by substantial evidence; or
                              (c)     otherwise not in accordance with the law.
                    (7)     [If the secretary reverses the chartering authority’s decision, the secretary shall remand the decision to the
chartering authority with written instructions for approval of the charter.  The instructions shall include specific recommendations
concerning approval of the charter and any changes the secretary directs to remedy any concerns identified under Paragraphs (5) or
(6) of Subsection E of 6.80.4.14 NMAC above.] The department shall promptly serve a formal notice of the secretary’s decision
upon the parties to the appeal.
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                    (8)     A person aggrieved by a final decision of the secretary may appeal the decision to the district court pursuant to
the provisions of Section 39-3-1.1 NMSA 1978.
                [F.           Implementation of secretary’s decision
                    (1)     The department shall promptly serve a formal notice of the secretary’s decision upon the parties to the appeal.
                    (2)     If the chartering authority’s decision is reversed and remanded, the chartering authority, at a public hearing, shall
approve the charter with any required changes within thirty (30) days following the receipt of the notice of the decision.  If the
chartering authority does not comply with the secretary’s order, the secretary may take appropriate administrative or judicial
action.]
                [G.] F.     The provisions of this section shall apply to conversion schools.
[6.80.4.14 NMAC - Rp, 6.80.4.10 NMAC, 6/29/07; A, 6/30/08; A, 10/15/13]
 
6.80.4.15               REVIEW ON THE SECRETARY’S OWN MOTION:
                A.            The secretary, on the secretary’s own motion, may review a chartering authority’s decision to grant a charter.
                B.            Within ten (10) days after the secretary moves to review, the secretary shall issue an appropriate order
establishing procedures for the chartering authority and the charter applicant to submit information and arguments for review by the
secretary and division staff.
                C.            Within sixty (60) days after the secretary moves to review, the secretary, at a public hearing that may be held in
Santa Fe or in the district in which the proposed charter school applied for a charter, shall review the decision of the chartering
authority and determine whether the decision was arbitrary and capricious or whether the establishment or operation of the
proposed charter school would violate any standard in Subsection C of Section 22-8B-7 NMSA 1978.
                D.            If the secretary determines that the charter would violate any standard in Subsection C of Section 22-8B-7
NMSA 1978, the secretary shall reverse the chartering authority’s decision and remand the decision to the chartering authority with
instructions to deny the charter application, suspend or revoke the charter.
                E.            The timelines in 6.80.4.15 NMAC may be extended by the secretary for good cause.  Good cause may include
but shall not be limited to an agreement between the parties, a reasonable request from either party or reasonable consideration of
the secretary’s previously established meeting schedule.
                F.             A person aggrieved by a final decision of the secretary may appeal the decision to the district court pursuant to
the provisions of Section 39-3-1.1 NMSA 1978.
                G.            The secretary shall promptly serve a copy of the decision on the parties to the proceeding.
                [H.          If the chartering authority’s decision is reversed and remanded, the chartering authority, at a public hearing,
shall deny or revoke the charter within thirty (30) days following the receipt of the secretary’s decision. If the chartering authority
does not comply with the secretary’s order, the secretary may take appropriate administrative or judicial action.]
[6.80.4.15 NMAC - Rp, 6.80.4.11 NMAC, 6/29/07; A, 6/30/08; A, 10/15/13]
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NEW MEXICO HIGHER EDUCATION DEPARTMENT
 
The Higher Education Department (“Department”) hereby gives notice that the Department will conduct a public hearing at 2048
Galisteo Street, Santa Fe, NM 87505-2100, on October 1, 2013, from 10:00 a.m. to 12:00 p.m.  The purpose of the public hearing
will be to obtain input on the following rule(s):
 

Rule Number Rule Name Proposed Action
5.7.4 NMAC PRIMARY CARE PHYSICIAN STUDENT

LOAN-FOR-SERVICE PROGRAM
Adopt new rule

5.7.5 NMAC
 

TEACHER LOAN REPAYMENT PROGRAM Adopt new rule

5.7.9 NMAC
 

NEW MEXICO SCHOLARS PROGRAM Rule amendment

5.7.31 NMAC
 

PUBLIC SERVICE LAW LOAN REPAYMENT
PROGRAM

Rule amendment

 
Interested individuals may testify either at the public hearing or submit written comments regarding the proposed rulemaking to Mr.
David Mathews, Office of General Counsel, Higher Education Department, 2048 Galisteo Street, Santa Fe, New Mexico
87505-2100  (david.mathews@state.nm.us ) (505) 476-8402) (telefax (505) 476-8454).
 
Written comments must be received no later than 5:00 pm on October 1, 2013.  However, the submission of written comments as
soon as possible is encouraged.
 
The proposed rulemaking action may be accessed on the Department’s website (http://hed.state.nm.us/) or obtained from David
Mathews, Office of General Counsel, Higher Education Department, 2048 Galisteo Street, Santa Fe, New Mexico 87505-2100 
(david.mathews@state.nm.us ) (505) 476-8402)(telefax (505) 476-8454).  The proposed rule will be made available at least thirty
(30) days prior to the hearings.
 
Individuals with disabilities who require this information in an alternative format or need any form of auxiliary aid to attend or
participate in this meeting are asked to contact the Higher Education Department as soon as possible.  The Department requests at
least ten (10) days advance notice to provide requested special accommodations.
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TITLE 5               POST-SECONDARY EDUCATION
CHAPTER 7        TUITION AND FINANCIAL AID
PART 5                 TEACHER LOAN REPAYMENT PROGRAM
 
5.7.5.1                    ISSUING AGENCY: State of New Mexico Higher Education Department
[5.7.5.1 NMAC – N, 10/31/2013]
 
5.7.5.2                    SCOPE: Provisions for 5.7.5 NMAC apply to certain education professionals that are selected to participate in
the loan repayment program described in this rule.
[5.7.5.2 NMAC – N, 10/31/2013]
 
5.7.5.3                    STATUTORY AUTHORITY: Sections 9-25-8, 21-1-26 and 21-22H-1 through 21-22H-9, NMSA 1978.
[5.7.5.3 NMAC – N, 10/31/2013]
 
5.7.5.4                    DURATION: Permanent.
[5.7.5.4 NMAC – N, 10/31/2013]
 
5.7.5.5                    EFFECTIVE DATE: October 31, 2013, unless a later date is cited at the end of a section.
[5.7.5.5 NMAC – N, 10/31/2013]
 
5.7.5.6                    OBJECTIVE: The objective and purpose of 5.7.5 NMAC is to increase the number of teachers in designated
high-risk teacher positions in public schools through an educational loan repayment program. The program provides for repayment
of the principal and reasonable interest accrued on loans obtained from the federal government for teacher education purposes.
[5.7.5.6 NMAC – N, 10/31/2013]
 
5.7.5.7                    DEFINITIONS:
                A.            “Department” means the New Mexico higher education department.
                B.            “Designated high-risk teacher positions” means teacher positions in specific public schools that:
                    (1)     have been designated by the public education department as schools with a high percentage of students who are
not meeting acceptable academic proficiency levels; and
                    (2)     are located in geographic areas with a high rate of poverty;
                C.            “Loan” means a grant of funds to defray the educational expenses incidental to a teacher education, under a
contract between the federal government and a teacher, requiring repayment of principal and interest.
[5.7.5.7 NMAC – N, 10/31/2013]
 
5.7.5.8                    HIGHER EDUCATION DEPARTMENT – POWERS AND DUTIES
                A.            The department may grant a loan repayment award to repay loans obtained for the teacher educational expenses
of a teacher upon such terms and conditions as may be imposed by rules of the department.
                B.            The department and the public education department shall jointly make a full and careful investigation of the
ability and qualifications of each applicant and determine the fitness of a teacher to participate in the teacher loan repayment
program.
[5.7.5.8 NMAC – N, 10/31/2013]
 
5.7.5.9                    TEACHER ELIGIBILITY
                A.            Applicants shall be:
                    (1)     licensed New Mexico teachers and shall be bona fide citizens; and
                    (2)     shall be bona fide citizens and residents of the United States and New Mexico.
                B.            Applicants shall declare their intent to practice as teachers in designated high-risk teacher positions in the state.
[5.7.5.9 NMAC – N, 10/31/2013]
 
5.7.5.10                 LOAN REPAYMENT AWARD CRITERIA; CONTRACT TERMS; PAYMENT
                A.            Loan repayment award criteria shall provide that:
                    (1)     award amounts shall be dependent upon a specific public school's need for the designated high-risk teacher
position, as determined by the public education department, the teacher's total teacher education indebtedness and available
balances in the teacher loan repayment fund;
                    (2)     preference in making awards shall be to teachers who have graduated from a New Mexico public postsecondary
educational institution;
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                    (3)     awards shall be made to eligible teachers who fill a designated high-risk teacher position;
                    (4)     award amounts may be modified based upon funding availability or other special circumstances; and
                    (5)     the total amount of awards made to any one teacher shall not exceed the total teacher education indebtedness of
that teacher.
                B.            The following teacher education debts are not eligible for repayment pursuant to the Teacher Loan Repayment
Act:
                    (1)     amounts incurred as a result of participation in state loan-for-service programs or other state programs whose
purpose states that service be provided in exchange for financial assistance;
                    (2)     scholarships that have a service component or obligation;
                    (3)     loans from a commercial lender;
                    (4)     personal loans from friends or relatives; and
                    (5)     loans that exceed individual standard school expense levels.
                C.            Every loan repayment award shall be evidenced by a contract between the teacher and the department acting on
behalf of the state. The contract shall provide for the payment by the state of a stated sum to the teacher's federal government lender
and shall state the obligations of the teacher under the program, including a minimum two-school-year period of service in a
designated high-risk teacher position, quarterly reporting requirements and other obligations established by the department.
                D.            Teachers who serve a complete school year in a designated high-risk teacher position shall receive credit for
one year for the purpose of calculating any loan repayment award amounts. The minimum loan repayment award amount to be paid
for each school year completed shall be established by the department.
                E.            The contract between a teacher and the department shall provide that, if the teacher does not comply with the
terms of the contract, the teacher shall reimburse the department for all loan payments made on the teacher's behalf, plus reasonable
interest at a rate to be determined by the department, unless the department finds acceptable extenuating circumstances for why the
teacher cannot serve or comply with the terms of the contract.
                F.             Loan repayment awards shall be in the form of payments from the teacher loan repayment fund directly to the
federal government lender of a teacher who has received the award and shall be considered a payment on behalf of the teacher
pursuant to the contract between the department and the teacher. A loan repayment award shall not obligate the state or the
department to the teacher's federal government lender for any other payment and shall not be considered to create any privity of
contract between the state or the department and the lender.
                G.            The department, after consulting with the public education department, shall adopt rules to implement the
provisions of the Teacher Loan Repayment Act. The rules:
                    (1)     shall provide a procedure for determining the amount of a loan that will be repaid for each year of service in a
designated high-risk teacher position; and
                    (2)     may provide for the disbursement of loan repayment awards to a teacher's federal government lender in annual or
other periodic installments.
[5.7.5.10 NMAC – N, 10/31/2013]
 
5.7.5.11                 CONTRACTS AND ENFORCEMENT
                A.            The general form of a contract required pursuant to the Teacher Loan Repayment Act shall be prepared and
approved by the attorney general, and each contract shall be signed by the teacher and the designated representative of the
department on behalf of the state.
                B.            The department is vested with full and complete authority and power to sue in its own name for any balance
due the state from a teacher under any such contract.
[5.7.5.11 NMAC – N, 10/31/2013]
               
5.7.5.12                 TEACHER LOAN REPAYMENT FUND CREATED AND METHOD OF PAYMENT
                A.            The "teacher loan repayment fund" is created in the state treasury. All money appropriated for the teacher loan
repayment program shall be credited to the fund, and any repayment of awards and interest received by the department shall be
credited to the fund. Income from the fund shall be credited to the fund, and balances in the fund shall not revert to any other fund.
Money in the fund is appropriated to the department for making loan repayment awards pursuant to the Teacher Loan Repayment
Act.
                B.            All payments for loan repayment awards shall be made upon vouchers signed by the designated representative
of the department and upon a warrant issued by the secretary of finance and administration.
[5.7.5.12 NMAC – N, 10/31/2013]
 
5.7.5.13                 CANCELLATION: The department may cancel any contract made between it and a teacher pursuant to the
Teacher Loan Repayment Act for any reasonable cause deemed sufficient by the department.
[5.7.5.13 NMAC – N, 10/31/2013]
 
5.7.5.14                 REPORTS: Prior to each regular session of the legislature, the department shall make annual reports to the
governor and the legislature of the department's activities pertaining to the Teacher Loan Repayment Act; the loan repayment
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awards granted; the names and addresses of teachers who received loan repayment awards; the names and locations of the positions
filled by those teachers; and the name of each teacher who received a loan repayment award who is not serving in a designated
high-risk teacher position, the reason the teacher is not serving in a designated high-risk teacher position, the amount owed on the
teacher's loan and the amount paid on the teacher's loan by any loan repayment awards.
[5.7.5.14 NMAC – N, 10/31/2013]
 
HISTORY OF 5.7.5 NMAC: [RESERVED]
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This is an amendment to 5.7.9 NMAC, Section 8, effective 10/31/2013
 
5.7.9.8                    STUDENT ELIGIBILITY:
                A.            First year eligibility. A scholarship may be awarded to a New Mexico high school graduate who:
                    (1)     is a citizen of the United States or an eligible non-citizen and resident of New Mexico as defined in 5.7.18.9
NMAC;
                    (2)     will graduate or has graduated from a New Mexico high school and who enrolls in an eligible institution by the
end of his twenty-first year provided that the graduate meets the resident requirements defined in 5.7.18.9 NMAC;
                    (3)     has met the admission requirements and is accepted for enrollment as a full-time undergraduate student at an
eligible institution;
                    (4)     has maintained a level of performance in high school reflected by a junior or senior score or placement level of:
                              (a)     a composite score of at least twenty-five on the American college test (ACT) or a total of at least one
thousand one hundred and forty on the scholastic aptitude test (SAT); or
                              (b)     top five percent of the student's high school graduating class in either the student's junior or senior year;
                    (5)     has a total combined family income of no more than [thirty thousand dollars ($30,000)] sixty thousand dollars
($60,000) per year in either of the calendar years ending within the student's junior or senior years in high school; in the case of a
student whose immediate family has more than one family member enrolled full-time in an eligible institution of post-secondary
education, the total combined family income shall be an amount as determined by the department as of August 19, 1991; and
                    (6)     has complied with all the rules and regulations adopted by the department for award of the scholarship and the
provisions regarding the administration of scholarships adopted pursuant to the New Mexico Scholars Act.
                B.            Continuing eligibility. A New Mexico scholars award may be re-awarded to a student who:
                    (1)     maintains satisfactory academic progress as defined in these rules and regulations;
                    (2)     stays enrolled for consecutive academic years.
[7/15/98; 5.7.9.8 NMAC - Rn & A, 5 NMAC 7.9.8, 8/30/2007; A, 10/31/2013]
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