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EXECUTIVE SUMMARY

Senate Memorial 94

Senate Memorial 94, sponsored by Senator Jerry @Rino, passed the New Mexico State
Senate in the regular 2013 session by a vote td 87 SM 94 requested the Developmental
Disabilities Planning Council (DDPC) to convene arkvgroup to consider potential changes to
the Uniform Probate Code to address three issleedeo guardianship or conservatorship of
incapacitated adults and the families of such igials, and to report its recommendations to
the Legislative Health and Human Services Committez Legislative Finance Committee, and
the Courts, Corrections and Justice Committee kipliac 31, 2013.

The issues to be addressed by the work group, aoirsol SM 94, included potential changes to

the Probate Code that would:

1. allow greater access by family members to inforaratibout decisions and actions of
guardians or conservators that they could usedtuate the performance of the guardian or
conservator;

2. provide greater accountability to family membenstfe decisions that guardians and
conservators make; and

3. clarify decision-making authority, and notice retjag decision-making, upon the death of a
protected person

The Task Force
Pursuant to SM 94, a task force was appointedne 2013 by Agnes Maldonado, who was
Executive Director of the DDPC at that time. Thskiforce membership included
representatives of the following agencies, orgdiona and individuals:

Administrative Office of the Courts

Aging and Long Term Services Department

The Arc of New Mexico

Attorney General of New Mexico Office

Jack Burton, Esq.

Fletcher Catron, Esq.

Decades, LLC (guardianship provider agency)

Department of Health

Disability Rights New Mexico

Governor of New Mexico Office

Judge Clay Campbell"2Judicial District

Legislative Council Service staff

New Mexico Guardianship Association

Office of Guardianship, DDPC

Senator Jerry Ortiz y Pino

Senator Peter Wirth

The task force met four times from June througho®et 2013 to discuss the issues raised by
SM 94, determine its recommendations, and to devathal review this report.



Recommendations
The Task Force was able to achieve consensus dalkbwwing recommendations:

I. The legislature shouldnot adopt amendments to the Uniform Probate Code thawvould
expand access to protected informationExisting provisions of the Code provide reasoeabl
opportunity for interested family members to armaifgr access to information. Broader
disclosure provisions would compromise confidertfiand the privacy of the protected person.

IILA. The legislature should appropriate additiond funds to the state courts, earmarked as
necessary, so that they will have the staff capagito more effectively review annual

reports, monitor the status of the protected personand take remedial action as needed.

The Task Force acknowledges that some courts haveeen able to provide the level of review
and monitoring needed to assure the protectioheoirterests of protected persons.

[I.B. The legislature shouldnot adopt amendments to the Uniform Probate Code that
would make guardians or conservators more directhaccountable to family members.

The Code provides for a system of review and adaduiity to the court. While that system
may need more staff support as noted above, it@tgpthe independent judgment of the
guardian on behalf of the protected person. Ndaalily members will have the best interests
of the protected person in mind and each situaifmuld be handled individually by the court
that establishes the guardianship order.

lIILA. The legislature should amend theUniform Probate Code to narrowly address
decision-making authority upon the death of a proteted person. Under current law, the
guardian's authority terminates upon the deathefptotected person. The Task Force
recommends that the Code require that a guard@nda notice of the protected person’s death
to immediate family members of which the guardias knowledge or can readily ascertain.
Guardians should provide such family members watsidbinformation about the process of
becoming a Personal Representative. The TaskeForther recommends that the Code
provide, in the absence of a will or probate, stemin authority for someone from a prioritized
list of categories of family members, significatiers, or the former guardian (if they agree to
do so) to make decisions about funeral arrangemieictading burial or cremation,

authorization of autopsies, and other decisionsctly associated with the passing of the
protected person, and authority for the former diaar or conservator to pay reasonable sums
for such services from funds available from thetest The Task Force also recommends that
such amendments to the Code provide that, if nedPat Representative has been appointed
within three weeks of the death of the protectadqe the guardian or conservator be allowed
to liquidate a small estate. No further amendnseneeded with respect to the disposition of the
protected person's estate as the Code alreadydpsoguick and simple procedures for such
disposition.

l11.B. The legislature should amend theUniform Health-Care Decisions Act to allow a
health care agent or surrogate, in the absence ohappointed Personal Representative and
for a period of no more than 30 days after an incagqcitated person's death, to obtain
medical records related to the decedentlf a Personal Representative has not been agahint
there is no one clearly authorized under curremtttarequest and receive such records.
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The Task Force met four times: on June 28th, J8itg,2August 20th, and October 2, 2013. At
the request of Ms. Maldonado, the meetings werétéded by Jim Jackson, Executive Director
of Disability Rights New Mexico. Mr. Jackson isreember of the DD Planning Council and has



also been a member of the Guardianship Advisory @ii@e of the Council's Office of
Guardianship for a number of years.

Analysis and recommendations

Background
The Uniform Probate Code, which is Chapter 45 efNIMSA 1978, is the section of New

Mexico law that provides procedures for the appuoarit of a guardian for an incapacitated
adult, and/or the appointment of a conservatoafoadult who is incapacitated or otherwise
unable to manage his or her estate or financialraff The person for who a guardian or
conservator is appointed is now referred to in ¢ “protected person”.

SB 112, introduced in the 2013 session by Senatoy Ortiz y Pino, proposed amendments to
the Code to authorize the guardian of a protecéeggm to make decisions and take action
needed to wrap up the affairs of a protected peugpom the protected person’s death. Concerns
were raised during the session that the bill, afiell, might circumvent certain important
provisions of the Code that would typically appbystich situations and appeared to disregard
the distinction in the role of guardian and cona&ov.

In addition, concerns were communicated to the spoof SB 112 by a few family members

and others that New Mexico’s guardianship laws enéed interested family members from
getting information about actions or decisions miagla guardian and did not make the guardian
accountable to family members for those actiondeaisions. The implication was that the
protected person might be neglected or exploitethbyguardian without family members

having the opportunity to learn what was being regzbto the court or to take action on behalf
of the protected person

For these reasons, SB 112 did not move forwarcahduhe 2013 session. Instead, Senator Ortiz
y Pino introduced SM 94, calling for a work growpeiddress these issues.

The SM 94 Task Force reviewed and analyzed thesssaised in SM 94 and adopted
recommendations to the legislature regarding eaeh @s noted below. In addressing these
issues, the Task Force members generally agreeduthide there may be problems or concerns
at times with the way the Code is applied or adsténed, it is based on a well-respected national
model and therefore amendments should be approaatiedaution.

The Task Force also acknowledged in its meetingisthiere are issues related to guardianship of
protected persons, other than those raised in SNh@#are of concern to some advocates and
practitioners in the field. Examples of such otissues include the question of whether the
guardian ad litem should more clearly serve asttwney for the alleged incapacitated person
rather than as someone to promote the best int&rdsat person, and the question of whether a
petitioning attorney should be able to arrangeafguardian ad litem, visitor, and medical
professional, since this creates an appearancéstéieked deck” or conflict of interest.

However, the Task Force determined that these et ssues were beyond the purview of the
SM 94 Task Force, and therefore concentrated ofotloaving three issues specific to SM 94.



SM 94 Issues

I. Lack of access by family members to informatiorabout actions taken by guardian

Some family members and other interested indivelaahtend that once a hearing has been held
on a petition for guardianship or conservatorsimg a guardian or conservator has been
appointed, family members or interested others aremot the guardian do not have access to
the court records because they are sequestered Tileey do not have access to the guardian's
annual reports (which may or not be filed as resfl)ivvithout a court order since the reports
become part of the confidential file. The guardiaay be imposing restrictions on who can visit
with the protected person. From this perspectiviamily members are not getting information
from the guardian (or don't trust the informatibey get), and don’t have access to the protected
person, they have no way to gain access to infeomatbout decisions or actions by the

guardian or about the status of the protected pessihout hiring an attorney and going to court.

Analysis: The Task Force acknowledges that access to iatttwmmabout the protected person
and the actions of a guardian are limited undeCbée, and must generally be granted through
the court. However, the Task Force also notesthiese is ample opportunity under the Code for
family involvement and access to information.

For example, the Code provides that notice to dasely members is required by law in
advance of any hearing on a proposed guardian®ipSA 1978, 845-5-309. The same is true
for a proposed conservatorship. SNMSA 1978, 4®5-4Family members may appear at such
a hearing without counsel, and may request thaiwatng be made or information be provided
to family members or that they be allowed accessports and records. Appearing at a hearing
for this purpose does not impose a significant eandpon family members. Any other
interested person may ask the court to requirerastvaotice of any order in a guardianship
proceeding. NMSA 1978, §45-5-406.

When selecting an individual for appointment asrdiaam, the court must follow the priorities
established under the Code. First priority, aftey guardian who may have already been
appointed by another court, is for a person sdlefctiethis purpose by the incapacitated person
while they were competent to do so. The next s for appointment are various close family
members. Only if a court determines that familymwbers are not appropriate or less appropriate
than others or not available would a non-family rhenmbe appointed as guardian. NMSA 1978,
8§45-5-311.

Once a guardian has been appointed, any family reen@n ask for the court to consider a
change of guardian or the modification of a guarsiap order. NMSA 1978, 845-5-307.

The Task Force believes that the privacy of thegated person is of great importance. While
the above-cited provisions of the Code allow fotigeto and the potential involvement of

family members, the Code also provides that recandisreports of guardianship proceedings are
confidential, with disclosure to the public onlytbe most basic information, such as
identification of the protected person, the datéhefproceeding, and the duration of the
guardianship. The hearing on a petition for guardhip is closed unless requested to be open
by the allegedly incapacitated person. NMSA 1%4%-5-303. The Task Force supports these
privacy provisions and believes that confidentidbrmation about the protected person should



not beautomatically provided or available to others simply becausg #re related to the
protected person, as such disclosure may not theeibest interests of the protected person.

Recommendation I:
The legislature shouldnot approve amendments to the Uniform Probate Code tha
would expand access to protected information.

II. Lack of accountability for guardian action (or inaction)

SM 94 also reflects a concern that guardians aer@aecountable to family members or
others connected to the protected person for thisidas they make; they are accountable only
to the court. They don't have to listen to or@acanyone else's advice or concerns.

In addition, oversight of guardianship arrangemadaytthe state courts varies
considerably and in some cases is limited at b&shual reports are not always filed as
required, and even if submitted they might notdsedrby the judge or other court personnel.
Annual reports filed by guardians may not reflé& actual situation of the protected person.
There is no system of periodic site visits, reaavews or other oversight of guardians once
appointed. Some monitoring or oversight is don¢higystate Office of Guardianship at the DD
Planning Council, but only with respect to the caats for guardianship services established
through that office. Because of the lack of ovdrsigere may be undetected abuse, neglect or
exploitation of protected persons.

Analysis. The Task Force acknowledges that some courts iatvieeen able to provide the level
of review and monitoring needed to assure the ptiote of the interests of protected persons.
However, the Task Force supports the intent ofbde for guardians to be accountable to the
court for carrying out their responsibilities tetprotected person, and does not believe that it
would be consistently in the best interests ofgutad persons for guardians appointed by the
court to be accountable to other family members whre not sufficiently interested or
appropriate to have been appointed as guardiansstiees by the court.

The Uniform Probate Code requires guardians taafil@nnual report with the court, and the
court is required to review such reports. NMSA8,9545-5-314. At least every ten years, the
court must review the on-going need for a guardignarrangement. NMSA 1978, §45-5-307.
Conservators are also required to file annual tepord to keep proper accounts.

The specific extent of the workload on the judigiereated by the responsibility to review these
reports is not clear but appears to be significdite Office of Guardianship alone accounts for
over 1,000 active guardianship cases in the saatbthere are likely to be at least 5 to 10 times
as many guardianships and conservatorships activeistate courts that are not connected to
the Office of Guardianship. Since many if not maistne guardianship or conservatorship
orders that remain extant were entered prior tarttgementation of the computerized data base
now used by the state court system, it is not atirgpossible to determine the total specific
number of reports that should be filed annuallare®ul review of annual reports submitted by
guardians and conservators takes time and recgoras expertise. Assuring such review of all
reports is an important responsibility for the d¢suut creates a significant administrative
burden.



The lack of consistent court oversight has beeadby previous task forces commissioned by
legislative action in 2008 and 2009 to addresseissalated to guardianshipJust last year, HM
61, sponsored by Rep. Gail Chasey and passed ROttelegislative session, also recognized
the lack of consistent oversight by the courts @altbéd upon the Administrative Office of the
Court to identify the resources that would be ndddeprovide such oversight.

The SM 94 Task Force concurs that the state cdort®t consistently provide the level of
oversight needed. While we lack the data needeelclammend specific levels of additional
financial support for each district court, we bedidhat the legislature should appropriate and
earmark sufficient funds so that each district teaan maintain adequate staff to assure that all
required annual reports are filed, that they aveemeed by the court, that the status and living
arrangements of protected persons are periodialigwed by the court, and that remedial
action is taken where necessary. The Task For@as vetry approvingly that the 2nd Judicial
District is hiring a staff person who will have sfe responsibility for assuring that such review
occurs. However, most of the districts lack theoreces and infrastructure to replicate this
effort without additional state support.

While the courts may need more financial suppodaiwy out their responsibility for oversight,
the Task Force believes that court oversight regthia best way to safeguard the interests of
protected persons. Making guardians accountaldlEmdy members of a protected person in
addition to (or in place of) the court would underenthe independent judgment of the guardian
on behalf of the protected person and would notssarily add a layer of protection that would
benefit the protected person. Not all family mersheill have the best interests of the protected
person in mind, particularly when such family mensb@ay stand to gain from the estate of the
protected person upon his or her death. Eachtisitushould be handled individually by the
court that establishes the guardianship ordemtgkito account existing and previous
relationships, the privacy of the protected persom, other relevant factors.

Recommendation II.A:

The legislature should appropriate additional fundsto the state courts, earmarked
as necessary, so that they will have the staff capty to more effectively review annual
reports, monitor the status of the protected personand take remedial action as needed.

Recommendation 11.B:
The legislature shouldnot approve amendments to the Uniform Probate Code tha
would make guardians or conservators more directhaccountable to family members.

lll. Decisions after the death of protected person

Under current law, no one has clear legal authtwitnake decisions prior to, or in lieu
of the appointment of, a Personal Representatiith, r@spect to a deceased protected person
who has been under guardianship. Corporate guerdiader contract to the DD Planning
Council Office of Guardianship have reported en¢etng problems when attempting to wrap

! See for example the reports submitted by taslefooteated pursuant to HIM 34 (2008 session) and KAD09
session).



up the affairs of a deceased protected personciedigavhen no family member comes forward
to assume responsibility at that time. They repuat entities such as banks and funeral homes
guestion or even challenge their authority to aduch circumstances. In some cases, family
members do not volunteer to serve as Personal Rapedive, but may complain that a guardian
has acted in ways not consistent with the wishelefamily or of the protected person.

Analysis: The authority of a guardian terminates upon theldegthe protected person.

NMSA 1978, 845-5-306. The guardian must file agewith the court of the death of a
protected person. Notice to family members or otiterested individuals is not currently
required. The Code allows for the usual possybiliat someone, typically a family member,
will step forward to become the Personal Represiestaf the estate of the protected person.
The Code establishes a priority list of persons wiight serve as Personal Representative, and
the (former) guardian of the protected personctutted as an option if immediate family
members do not step into this role. NMSA 197&-8403.

However, serving as Personal Representative dog@ssie various responsibilities and
duties. If no family member comes forward to searvthis capacity, the (former) guardian may
also decline to do so. In such circumstancesetiseno provision in the Code for a priority
sequence of who can and should make the decidiahsd¢ed to be made in the immediate
aftermath of the protected person's death (as thef@r instance, under the Uniform Health-care
Decisions Act, for making health care decisionsaf@erson who lacks capacity). Whoever
does end up making these decisions, despite whabma lack of legal authority for doing so
under the current Code, is under no obligatiorotwsalt with other family members.

The Task Force acknowledges the confusion andriaicty regarding decision-making
authority upon the death of a protected person wioeone has been appointed Personal
Representative. However, the Task Force does ishtta ignore or circumvent the general
provisions of the Code related to the dispositibastates and the handling of the affairs of
individuals upon their death, since the processegigied for under the Code address these
circumstances in a way that is generally very tatiery.

Recommendation III.A:

The legislature should amend thé&Jniform Probate Code to narrowly address
decision-making authority upon the death of a proteted person. The Task Force
recommends that the Code be amended to requira thedrdian provide notice of the protected
person’s death to immediate family members of wiiehguardian has knowledge or whose
identity and contact information can readily beessined. When doing so, guardians could
provide such family members with basic informatadrout the process of becoming a Personal
Representative. The Task Force further recommtéradshe Code provide, in the absence of a
will or probate, authority for a brief period ofrte for someone from a prioritized list of
categories of family members, significant otherghe former guardian (subject to their
consent) to make decisions about issues such asafuarrangements, including burial or
cremation, authorization of autopsies, and otheisttens directly associated with the passing of
the protected person, and authority for the forguardian or conservator to pay reasonable
sums for such services from funds available froengstate. This approach avoids imposing the
full range of responsibilities of a Personal Reprgative on someone who does not wish to
assume that role. The Task Force also recommeatisubh amendments to the Code provide
that, if no Personal Representative has been ajgoowithin three weeks of the death of the



protected person, the former guardian or conser@llowed to liquidate a small estate. No
further amendment is needed with respect to th@odison of the protected person's estate as the
Code already provides quick and simple proceduresuch disposition.

Recommendation Il1.B:

The legislature should amend thé&Jniform Health-Care Decisions Act to allow a
health care agent or surrogate, in the absence ohappointed Personal Representative and
for a period of no more than 30 days after an incagqcitated person's death, to obtain
medical records related to the decedentThe Task Force believes that this related issue -
lack of legal authority in some situations for same to obtain access to medical records,
particularly where there is a question regardirggdincumstances of the protected person's death
- would be best addressed by amending the UnifoeadtH-care Decisions Act rather than
amending the Uniform Probate Code.
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