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This is a brief analysis of the impact of the Supreme Court
of the United States' (SCOTUS) decision in National
Federation of Independent Business v. Sebelius® and the
related challenges to the federal Patient Protection and
Affordable Care Act (PPACA), which was handed down on
June 28, 2012.

Summary

The SCOTUS decision mostly upholds the current
provisions of the PPACA, which include changes to
Medicaid and Medicare, grants to states for health care
finance and delivery innovations and many provisions
relating to the health insurance market.

The decision expressly upholds the PPACA's "individual
mandate", the requirement that certain uninsured
individuals obtain coverage or be subject to a monetary
penalty.

With respect to Medicaid, the SCOTUS decision holds that
while Congress may offer states an enhanced federal match
if they expand Medicaid to 138% of the federal poverty
level (FPL), Congress may not penalize those states that do
not expand Medicaid to 138% of the FPL.

The SCOTUS decision has the effect of leaving the
PPACA largely in place. States will have to make sure that
they are in compliance with the PPACA's mandates
regarding how insurance is sold. These include the
enforcement of coverage requirements such as the ban on
preexisting condition exclusions, guaranteed issuance of
policies to applicants? and the extension of parents'
coverage to children under the age of 26.3> The
requirements also include a mandate that states establish
health insurance exchanges or allow the federal government
to establish exchanges for them.*

Although the SCOTUS decision applies to all of the
PPACA, there are two areas of focus in that decision. First,
the SCOTUS upheld the "individual mandate", which
requires most people who are deemed to be able to afford
health coverage to obtain it or pay a penalty.” Second, the
SCOTUS decision overturned that portion of the PPACA

that required states to expand their Medicaid programs or
lose all of their Medicaid funding.

Section 1501 of the PPACA requires most Americans to
obtain health insurance, with some exceptions.® The
SCOTUS decision upheld this provision. There are over
400,000 New Mexicans who are uninsured.” Therefore,
those uninsured New Mexicans who are not exempt must
comply by January 1, 2014 or face penalties for not
obtaining the necessary minimum health coverage.

The penalties set forth in Section 1501 of the PPACA are quite
complex. Generally, the penalty applied to non-exempt
individuals will be $95.00 per adult in 2014; $285 in 2015; and
$695 starting in 2016. For families, each dependent is counted,
and the penalty is the greater of $2,085 per family or 1% of the
family's household income starting in 2014; 2% in 2015; and 2.5%
starting in 2016.

The SCOTUS decision also overturned the provision in the
PPACA that required states to expand Medicaid to every
citizen with an income of 138% of the FPL or below.?
Congress provided both an incentive for states to expand
Medicaid eligibility and a strong disincentive for states that
would otherwise choose not to expand eligibility. A state
that expands its Medicaid program would be provided with
enhanced federal matching funds — 100% for the first
three years; 95%, 94% and 93% respectively in years 2017,
2018 and 2019; and 90% for each year thereafter.® A state
that did not undertake this expansion would have lost all of
its federal Medicaid grant.*® The SCOTUS decision held
that Congress cannot require states to expand their
Medicaid programs or lose their existing Medicaid grants.
Rather, Congress can provide incentives, such as the
enhanced federal match provided under the PPACA, that
go only to those states expanding their Medicaid
programs.**

In so holding, the SCOTUS decision leaves states such as
New Mexico with the option of (1) expanding Medicaid to
garner additional federal matching funds while incurring
added expenses after 2017; or (2) refusing to expand their
Medicaid programs beyond existing eligible populations.
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In its application to federal authorities to implement its
"Centennial Care" Medicaid redesign plan, the state's
Human Services Department (HSD) did indeed state its
intent to provide for coverage to all adults with incomes
at or below 138% of the FPL."? However, the HSD has
withdrawn its April 25 waiver application and has not yet
issued a new application. The HSD's reaction to the
SCOTUS decision was the following:

[The HSD is] reviewing the Supreme Court's
decision. After that review and thoughtful
discussion, [the HSD] will be making a
decision on how to proceed. [The HSD
wants] to make sure [it is] reviewing this
from every angle, including from a budgetary
perspective and how best to continue
providing services to those New Mexicans
most in need.™

The HSD estimates that over 140,000 adults would be
newly eligible for Medicaid if it undertook the
expansion.* Under current Medicaid rules, parents may
be eligible for Medicaid only if their incomes are quite
low.™ Adults may also qualify on the basis of disability,
pregnancy or breast or cervical cancer. Childless, non-
disabled adults are not eligible for Medicaid at all. New
Mexico covers some childless adults with incomes below
200% of the FPL ($22,340 for an individual in 2012)
under its State Coverage Insurance (SCI) program. The
SCI program has a waiting list,'® and it is not expected to
continue under the Centennial Care Medicaid redesign
plan.'” The PPACA allows states to cover adults not
eligible for Medicaid under Basic Health Program
plans.® New Mexico has not opted to participate in the
Basic Health Program at this time.*®

If New Mexico were to reverse its current plan to offer
coverage to all adults with incomes below 138% of the
FPL, low-income adults who do not qualify for Medicaid
and are not otherwise exempt from the individual
mandate will be required either to purchase subsidized
health coverage® on a health insurance exchange or in
the private market or seek any public coverage program
that the state offered instead of Medicaid.

With the provisions of the PPACA being mostly upheld,
New Mexico must prepare to enforce several of the
health insurance market provisions. Those provisions are

too many to detail here. Some highlights include:

« the inclusion of a set of “essential health benefits"
applicable to plans in New Mexico;

e coverage requirements such as the ban on
preexisting condition exclusions;

 adherence to medical-loss ratio minimums;

» review of health insurance rates; and

« the establishment of a health insurance exchange.

New Mexico's Insurance Division of the Public
Regulation Commission must decide whether it will
define the benefits that must be included in individual
and small group health coverage plans required under the
PPACA or allow the federal Department of Health and
Human Services to define these for New Mexico.?
Essential health benefits must include items and services
within at least the following 10 categories: ambulatory
patient services; emergency services; hospitalization;
maternity and newborn care; mental health and substance
use disorder services, including behavioral health
treatment; prescription drugs; rehabilitative and
habilitative services and devices; laboratory services;
preventive and wellness services and chronic disease
management; and pediatric services, including oral and
vision care. The federal Department of Health and
Human Services is identifying plans in New Mexico
whose benefits packages may serve as a template or
"benchmark™ for determining essential health benefits in
the state.

With the SCOTUS decision having upheld the PPACA's
insurance coverage requirements, the PPACA provisions
on guaranteed issue, the ban on preexisting condition
exclusion and the many other coverage requirements set
forth in the PPACA are already the law of the land.
Many are already in effect,? and others will become
effective in 2014.2 However, the state will have to enact
these provisions under New Mexico law in order for the
state's Insurance Division to have the authority to enforce
them. So far, no law has been enacted to replicate the
PPACA provisions in state law.?

The state has enacted laws to enforce medical loss ratios
— the minimum amount that insurers must spend on
medical goods and services versus the amount spent on
administration and profits.”® As its provisions are as
strict or stricter than those set forth in the PPACA, itis in
compliance with federal law.
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In 2011, New Mexico enacted legislation that set health
insurance rate review standards and procedures that place
the state in compliance with PPACA requirements for
rate review.?

The PPACA requires states to establish health insurance
exchanges to facilitate the purchase of health coverage by
individuals and small employers.?’” New Mexico has
until January 1, 2013 to demonstrate to the federal
Department of Health and Human Services that it will
have a state-based health insurance exchange or
exchanges that will be operable as of January 1, 2014.%
If New Mexico does not demonstrate that it will be ready
to implement a fully operational exchange by January 1,
2014, the federal government will assume responsibility
for running a health insurance exchange in the state.”
New Mexico has been working to establish a health
insurance exchange since the PPACA was enacted.
Several attempts to enact insurance exchange-related
legislation pursuant to the PPACA have failed, including
a 2011 bill that was vetoed by Governor Martinez.*® The
state Office of Health Care Reform has received planning
and establishment grants totaling $36 million. The Office
of Health Care Reform has contracted with a private
entity, Leavitt Partners, "to assist with grant applications,
technical aspects, and overall development™ of an
insurance exchange in the state.*
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insurance. Section 5000A is therefore
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tax.
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HSD.)

17 See HSD, 1115 Waiver Application, April 25, 2012, at Table
1.1.

18 See Henry J. Kaiser Family Foundation, The Role of the Basic
Health Program in the Coverage Continuum: Opportunities,
Risks, and Considerations for States, March 12, 2012 (available
online at http://www.kff.org/healthreform/upload/8283.pdf; last
visited June 29, 2012).

19'In the 2012 Second Regular Session of the Fiftieth Legislature,
Senate Bill 7 (Feldman) attempted to establish a Basic Health
Program in New Mexico. The bill was not ruled germane by the
Senate Committees' Committee and further action on the bill was
postponed indefinitely (available online at http://
www.nmlegis.gov/Sessions/12%20Reqular/bills/senate/
SB0007.pdf (last visited June 29, 2012)).

20 people with incomes below 250% of the FPL (roughly $4,803
per month for a family of four) will have lower cost-sharing
(deductibles and copayments). PPACA § 1402. People with
incomes below 400% of the FPL ($7,684 per month for a family of
four) will receive tax credits for their premium payments. PPACA
8 1402; Health Care and Education Reconciliation Act of 2010 at
§1001(b).

21 See United States Department of Health and Human Services
Center for Consumer Information and Insurance Oversight
(CCIIO), ESSENTIAL HEALTH BENEFITS BULLETIN, December 16,
2011; available online at: http://cciio.cms.qgov/resources/files/
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and the ban on preexisting condition exclusions for individuals 19
years of age and younger went into effect on September 23, 2010.
PPACA 8§ 1001(5); 1201 and 1255, HCER §& 2301; amending
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