
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
August 24, 2011 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: Kevin Force, J.D. 
 
RE: OPTIONS FOR PARENTS:  VIRTUAL SCHOOLING 
 

 
During the July interim meeting of the Legislative Education Study Committee (LESC) the 
Secretary-designate for Public Education, Ms. Hannah Skandera provided the committee with a 
handout outlining the reorganization plan for the Public Education Department (PED).  The plan 
included a Parent Option Division, within the purview of which is included both charter schools 
and virtual schooling. 
 
According to PED staff, Innovative Digital Education and Learning-New Mexico (IDEAL-NM) 
will operate under the virtual schooling arm of the new division, and five full-time employees 
will comprise the staff, including: 
 

 the Executive Director; 
 the Academic Services Director; 
 the Student Services Coordinator; 
 an Administrative Support Specialist; and 
 an IT Tech Specialist. 

 
This staff report will outline: 
 

 the focus, according to PED staff, for “virtual schooling;” 
 a summary of IDEAL-NM, including its: 
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 appropriation history; 
 FY 12 appropriation; and 
 course development, training, and program costs; 

 
 PED distance learning rules; and 
 virtual charter school issues. 

 
FOCUS OF PARENT OPTIONS:  VIRTUAL SCHOOLING 
 
According to PED staff, among the initiatives to be addressed by the Virtual Schooling Bureau 
are: 
 

 the lack of programming for students in the K-6 grade levels (currently, IDEAL has 
programs only for students in grades 7-12); and 

 individual districts’ distance learning academies, including assessments of: 
 

 what programs exist; and 
 “whether it is feasible to consolidate, corroborate, and co-use these programs using 

IDEAL-NM as the ‘hub’ of all options.” 
 
PED staff also indicated that, with the Higher Education Department (HED), PED will be 
looking at new Learning Management Systems (LMS) that could facilitate further cooperation 
between the two departments. 
 
IDEAL-NM 
 
In 2007, LESC-endorsed legislation was enacted to establish the New Mexico Cyber Academy 
(NMCA) to provide distance learning courses for students in grades 6 through 12.  That same 
year, the Legislature appropriated funds to implement IDEAL-NM.  Both of these initiatives 
represent steps toward providing New Mexicans with access to online learning resources.  
Cooperatively administered by PED and HED, the initiatives aim to: 
 

 provide eLearning services to public schools, higher education institutions, and state 
agencies; 

 reduce geographic and other barriers to educational opportunity statewide; and 
 increase the computer literacy skills online learners need to participate in a global 

economy. 
 
Appropriation History 
 
Since 2007, the Legislature has appropriated a total of approximately $11.1 million for    
IDEAL-NM to fund the implementation and operation of the program, including: 
 

 $7.4 million to HED, including: 
 

 $6.4 million to implement the IDEAL-NM infrastructure, including licensing fees for 
LMS; and 
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 1.0 million in the department’s budget.  However, appropriation reductions in FY 09, 
FY 10, and FY 11 have reduced HED’s portion of IDEAL-NM’s budget to almost 
$690,000; and 

 
 approximately $4.2 million to PED, including approximately $685,000 for the 

department’s FY 11 operational costs. 
 
FY 12 Appropriation 
 
The Legislature appropriated $500,000 in General Fund dollars to PED for the New Mexico 
Cyber Academy.  PED has provided the LESC with a proposed FY 12 Budget (see 
Attachment 1, IDEAL-NM Budget for FY 12), and the department reports that it is proposing to 
expend the funds to pay for: 
 

 the salaries and benefits of between five and seven full-time staff, including: 
 

 the Executive Director; 
 up to two IT Technology Support Specialists; 
 an Academic and Student Services Director; 
 a Student Services Coordinator; and 
 a Business Operations Specialist; 

 
 the costs of fiscal agent services (through an inter-governmental agreement with Regional 

Education Cooperative #10) for course development, eTeacher training, and other 
contracts related to virtual school operations; and 

 supplies. 
 
PED reports that until this proposed budget is approved internally, the staff positions for the 
NMCA will be funded with $50,000 in Government Services Funds pursuant to the federal 
American Recovery and Reinvestment Act of 2009 (ARRA). 
 
HED staff note that the agency’s expenditure of funds related to IDEAL-NM centers on paying 
the $1.4 million contract with Blackboard Inc. for a LMS, which is able to catalog, register, 
deliver, and track learners and learning, accessible via a web-portal.  HED reports that the 
contract will be paid for in three portions: 
 

 $500,000 in federal ARRA Government Services Funds; 
 $450,000 from HED’s agency budget; and 
 higher education institutions that used Blackboard through the state contract.  HED notes 

that it will establish a fee schedule for the use of Blackboard by these institutions. 
 
In addition, HED notes that the state agencies that used Blackboard through the state contract 
will continue to be able to do so in FY 12, albeit without receiving technical assistance. 
 
As well as the General Fund dollars noted above, for FY 12 a portion of the costs of IDEAL-NM 
and the NMCA will be paid using federal ARRA funds.  In a June 13, 2011 report, the staff of 
the Legislative Finance Committee reported that the Governor allocated the following from the 
federal discretionary ARRA Government Service Fund provided to New Mexico by the US 
Department of Education: 
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 $50,000 to PED to provide funding to support the “Cyber Academy/Virtual School 
Program;” and 

 $500,000 to HED for data hosting and software maintenance for New Mexico K-12 and 
higher education online learning system. 

 
Course Development, Training, and Program Costs 
 
The IDEAL-NM website lists 67 courses developed for the cyber academy.  According to the 
department, the average cost to develop a cyber academy course is $7,200.  IDEAL-NM cites 
two major advantages to the statewide cyber academy developing, maintaining, and housing its 
own courses: 
 

 The cyber academy can use the same course in multiple semesters and school years 
without having to pay the fees charged by online course vendors.  (According to PED, 
once a course is developed, it would require only periodic revision to ensure that the 
course content is updated and other online features remain accurate and functional, at a 
cost of about $1,200 every three years.) 

 The academy can maintain greater control over course content, allowing the academy to 
ensure that the online course are aligned with the states academic performance standards 
as required by state law. 

 
To enable access to courses through the eLearning portal, school districts and charter schools 
enter into a memorandum of understanding (MOU) with PED.  Among its provisions the MOU 
permits school districts to use and modify course material for their own use, but prohibits the 
sale of any course from the IDEAL-NM catalogue. 
 
The main cost to school districts or charter schools participating in the cyber academy is the 
eTeacher’s salary, should the district or charter not use its own teachers.  School districts and 
charters do not pay eTeachers for courses they teach via the cyber academy.  Rather,        
IDEAL-NM contracts with the eTeachers, who are paid a per-student fee for each semester-long 
course that they teach.  School districts must pay $200 per “semester seat” (equivalent to one 
student enrolled in one semester-long course) to cover eTeacher and other support costs. 
 
The Statewide Cyber Academy Act requires that all online courses be taught by highly qualified 
teachers, in accordance with the No Child Left Behind Act of 2011 (NCLB).  According to 
IDEAL-NM, as of September 2010, 175 teachers had been trained and 79 of those have taught in 
the cyber academy.  To teach in the cyber academy, a prospective eTeacher must: 
 

 be highly qualified to teach in New Mexico with a teaching endorsement that corresponds 
to the content area being taught; and 

 have experience as an online learner. 
 
According to PED, eTeachers must complete IDEAL-NM/Regional Educational Technology 
Assistance (RETA) eTeacher Training, or equivalent training aligned with the online teaching 
standards developed by the North American Council for Online Learning (NACOL) to prepare 
eTeachers in both the pedagogical aspects of quality online teaching as well as the technical 
aspects particular to teaching within the Blackboard LMS. 
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Following their initial training, eTeachers must: 
 

 engage in a minimum of 16 hours each year of professional development activities 
specific to online teaching; and 

 submit an annual professional development report summarizing their professional 
development activities and identifying how knowledge and experience gained in those 
activities has been applied to their own teaching. 

 
PED DISTANCE LEARNING RULES 
 
In 2008, in accordance with the recently passed Statewide Cyber Academy Act, PED 
promulgated distance learning rules1, prompting a request for an Attorney General’s opinion 
regarding whether the New Mexico open enrollment statute applied to distance education or 
virtual schools, and if so, whether the new rules contravened that statute.  The Attorney General 
(AG) responded with an advisory letter dated February 19, 2008, opining that the plain language 
of the statute suggested that the Legislature was contemplating the physical presence of children 
in school buildings and not the issue of distance learning.  The AG further noted that the 
Legislature had had the opportunity to amend the open enrollment statute when they passed the 
Statewide Cyber Academy Act, but did not.  Finally, the AG stated that the regulations 
specifically require a student to have a “primary enrolling district,” of particular concern 
regarding the state equalization guarantee.  Accordingly, the new regulations did not contravene 
the open enrollment statute (see Attachment 2, Attorney General Advisory Letter 2-19-08). 
 
VIRTUAL CHARTER SCHOOL ISSUES 
 
In 2009, three organizations applied to the Public Education Commission (PEC) to become state-
chartered charter schools.2  All three schools were denied charters in accordance with the 
Assistant Secretary of Education recommendations.  The Assistant Secretary found that: 
 

 for Sandia Academy and Senator Dennis Chavez Academy: 
 

 the mission statements, educational plan and government/management plan were 
inadequate; and 

 the relationship between the schools and their vendor, K-12 Curriculum, was of 
concern because the rationale for the school and the services offered by the vendor 
were so inextricably interwoven that it was uncertain whether the school could 
continue to exist were another vendor selected during the procurement process; and 

 
 for the Kaplan Academy of New Mexico: 

 
 the mission statement, educational plan, government/management plan, and financial 

plan were inadequate; and 
 the relationship between the school and their vendor, Kaplan Virtual Education, was 

of concern because the rationale for the school and the services offered by the vendor 
were so inextricably interwoven that it was uncertain whether the school could 
continue to exist were another vendor selected during the procurement process. 

                                                 
1 See 6.30.8 NMAC, Distance Learning. 
2 Sandia Academy, Senator Dennis Chavez Academy, and the Kaplan Academy of New Mexico. 
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The Sandia and Chavez academies both appealed the denial to the Secretary of Public Education, 
who upheld the decision of the PEC.  Both academies took their appeal to district court.  The 
judge for the Sandia Academy case affirmed the Secretary’s decision.  The Chavez Academy 
case is still pending. 
 
Although he emphasized that the reasons for the recommendation to deny the applicants charters 
were the inadequacies found in their applications, the Assistant Secretary was also concerned 
with the legality of virtual charter schools in general, and sought a legal opinion on the matter 
from the Charter School Division’s counsel (see Attachment 3, PED Charter Schools Division 
Counsel Opinion in re: Virtual Charter Schools, 9/4/09).  Specifically, the Assistant Secretary 
asked: 
 
 whether the PEC could authorize virtual charter schools; and 
 whether the secretary of public education could waive the requirements of the public 

school code to allow for the creation of virtual charter schools. 
 
Counsel opined that New Mexico law contemplated schools as “brick and mortar” buildings with 
a physical presence in a particular place, tied to “attendance areas,” with “walk zones,” and 
“allowable class sizes,” all of which suggested that the Legislature had in mind the physical 
presence of children in school buildings.  Additionally, he noted that the Legislature could have 
permitted virtual schools when they enacted the Statewide Cyber Academy Act, but did not.  
Counsel concluded, therefore, that, in his opinion, the PEC could not legally authorize virtual 
charter schools. 
 
In examining the powers of the secretary of public education, counsel noted that the power to 
waive requirements was limited by statute.  He further noted that there was language in PED rule 
that the charter school applicants seemed to rely upon for the secretary’s authority to create 
virtual schools.3  However, any reading of rule to allow full-time virtual schools would conflict 
with statutory requirements that schools be physical buildings designed to educate students in a 
particular place.  When there is conflict between statutes and regulations, the requirements of 
statutory law prevail.  As any waivers granted by the secretary must be based upon law, and no 
provision of law appeared to afford the secretary that authority, counsel opined that the secretary 
did not have the power to waive requirements to allow the operation of a virtual charter school in 
contravention to the plain meaning of statute. 
 
In the 2010 legislative session, LESC-sponsored legislation was introduced that addressed the 
potential issue of “virtual charter schools.”  Such schools were defined as “an educational 
program that uses a proprietary curriculum and that is designed to deliver more than one-half of 
the program to the student electronically in the student’s home or other site that is not a public 
school.”  The bill specifically excepted the cyber academy and IDEAL-NM from that definition, 
and prohibited virtual charter schools in New Mexico.  Ultimately, action on the bill was 
postponed indefinitely when the House Rules Committee did not find it to be germane. 
 

                                                 
3 6.30.8.8(A) NMAC provides: “Distance learning courses provide an opportunity for schools within the state to 
expand their course offerings and expand access to learning resources. While distance learning technologies may 
occasionally be used as full-time educational programming for students in unusual circumstances, asynchronous 
distance learning shall not be used as a substitute for all direct, face-to-face student and teacher interactions unless 
approved by the local board of education.” 
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The issue of virtual charter schools arose again in August 2011 when the Farmington Municipal 
School Board heard a petition by the New Mexico Virtual Academy4 to allow the academy to 
offer their virtual school as a different alternative to students, especially those with special needs 
or circumstances.  While the primary demographic of the academy was to be local students who 
do not fit well into a traditional public school model, the academy was to be open to students 
statewide.  Although the academy and its supporters maintained that the virtual school would 
allow these students to learn at an appropriate pace and in a fitting setting, others voiced 
concerns over issues such as enrollment demographics, financial burdens, and instructional 
methods (see Attachment 4, Virtual School Is a Cloudy Vision).  It should be noted that the 
vendor for New Mexico Virtual Academy, K-12 Curriculum, is the same vendor utilized by the 
failed charter applicants, Sandia Academy, and Senator Dennis Chavez Academy, mentioned 
above. 

                                                 
4 See New Mexico Virtual Academy, at: http://www.k12.com/nmva/lp/myths-about-online-learning. 



2012 Budget

Total Budget $500,000

200 Category - Salaries & Benefits
Executive Director $83,649

IT Technology Support Specialist II $42,000

IT Technology Support Specialist II $42,000 Proposed
Academic & Student Services 
Director $69,388
Student Services Coordinator  (Bus. 
Ops A) $41,000
Bus. Ops Specialist O $44,512
Staff Benefits (30%) $96,765
Subtotal 200 $419,314

300 Category - Contractual Srvs

Fiscal Agent IGA
Course Development, eTeacher Training, and 
other contracts related to virtual school 
operations

Subtotal 300 $68,300

400 Category - Other
Supplies $12,386
Subtotal 400 $12,386

TOTAL FY11 $500,000
Difference from Appropriation $0

IDEAL-NM BUDGET

$68,300
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ATTACHMENT 2







      PED CHARTER SHOOLS DIVISION COUNSEL  
OPINION in re: VIRTUAL CHARTER SCHOOLS, 9/4/09 ATTACHMENT 3

Source: PED August 24, 2011



      PED CHARTER SHOOLS DIVISION COUNSEL  
OPINION in re: VIRTUAL CHARTER SCHOOLS, 9/4/09 ATTACHMENT 3

Source: PED August 24, 2011



      PED CHARTER SHOOLS DIVISION COUNSEL  
OPINION in re: VIRTUAL CHARTER SCHOOLS, 9/4/09 ATTACHMENT 3

Source: PED August 24, 2011



      PED CHARTER SHOOLS DIVISION COUNSEL  
OPINION in re: VIRTUAL CHARTER SCHOOLS, 9/4/09 ATTACHMENT 3

Source: PED August 24, 2011



Subscribe: Print / Web Mobile Electronic Edition Contact UsWeather: FARMINGTON, NM | Now: 93ºF | High: 95ºF | Low: 62ºF | 5-Day Forecast

Virtual school is a cloudy vision
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By Jenny Kane The Daily Times

Posted: 08/11/2011 09:46:33 PM MDT

FARMINGTON — The Farmington Municipal school board of education saw too many "grey areas"
surrounding a proposed virtual charter school during the school's public hearing Thursday afternoon.
The New Mexico Virtual Academy went before the board and about 20 members of the public in an
attempt to persuade the community that the academy would offer a new alternative within public school
education. It would be the first virtual charter school in the state if approved.
"It's not for every kid," said Mary Gifford, senior vice president of K12 Inc., the company which would
oversee curricula for the academy.
Though aimed primarily toward local students who do not fit into the traditional public school system, it
would cater statewide to students with special needs; students who have fallen behind in school; students
who want to move at a faster pace; or students looking to finish their high school education without
having to physically return., said academy board member Larry Palmer.
Students in grades kindergarten through 12th grade could enroll. Local students would be the primary
demographic, though students could enroll statewide.
000200000637000004C1 631,Parents lined up on both sides of the room to offer support and opposition.
"Please give us the option so they don't slip through the cracks," said Susan Glendy, a parent who already
uses the K12 Inc. programs to teach her children at home. Glendy, a former teacher, said the K12 Inc.
program was an

excellent alternative but she currently has to
pay for the program because she is using it
independently from a school.
If offered through a charter school the education
would be publicly funded, as is the case with any
charter school. All charter schools are
independently run public schools open to any
interested students.
Various other parents spoke of their children's
learning disabilities, some disabilities recognized
in the school system and others not. They said a
virtual school would allow their children to learn
at an appropriate pace and in a fitting setting.
Aside from one-half of the audience's
enthusiasm, other parents and members of the
district board felt there were too many
questions left unanswered.
Questions of financial burden, enrollment
demographic, and instructional method were
tossed around but not quite answered by
academy board members leaving the local

district administrators uneasy.
The academy board members focused on the richness of the curricula and the diversity of students for
which it would appeal.
They focused on the supplies sent to every student enrolled, the tangibility of virtual assistance, and also
the presence of a local facility where area students could visit for face-to-face help.
Jenny Kane: jkane@daily-times.com 00040000000A00000002 0Å AF4 0 00050000000A00000002 0Å AF4 0
00060000002D00000001 0¡ C 3 0ÅÇÇ¡ FFFFÅÅ 0Ç C0000 0¬ 4 0¬¡ Ç 00070000006500000001 0ÅÅ¬ 13333
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