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MEMORANDUM

TO: Legislative Education Study Committee
FR: David Harrell

RE: STAFF REPORT: CHARTER SCHOOLS: UPDATE

Introduction

During the July 2012 interim meeting, the Legislative Education Study Committee (LESC)
heard a staff update on charter schools that described the status of the 12 charter schools that
had been approved in 2011 and that reviewed the 14 applications for new charter schools to
open in school year 2013-2014. Also in July, the committee heard a staff report providing an
overview of the features, issues, questions, and other matters related to virtual charter schools.

This staff report for the August 2012 LESC meeting will:

e update yet again the status of those schools scheduled to open in fall 2012,;

e review the schedule of public hearings for the 14 new applications; and

e provide additional information about virtual charter schools, together with some policy
options that the LESC might consider.

Status of Approved Charter Schools for School Year 2012-2013
State-chartered Charter Schools
On June 27, 2012, the Public Education Commission (PEC) held the first of two meetings at

which commissioners heard status reports on the 11 charter schools that the PEC had approved,
with conditions, in 2011. As reported to the LESC in July, only one of the 11 approved schools
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— Southwest Aeronautics, Mathematics, and Science Academy — had met all of the conditions
by the time of the June PEC meeting; and another school — La Jicarita Community School —
had requested and been granted an additional planning year.

By the time of the second PEC meeting (August 9, 2012), two other schools — Mission
Achievement and Success and McCurdy Charter School — had satisfied all the conditions;
however, as reported by the Public School Facilities Authority (PSFA) and the Charter Schools
Division (CSD) at the Public Education Department (PED), seven other charter schools still
had conditions outstanding, whether with regard to facilities or school policies:

e Coral Community Charter, Sage Montessori Charter School, and William W. and
Josephine Dorn Charter Community School, in Albuquerque;

e Estancia Valley Classical Academy, in Moriarty;

e La Tierra Montessori School of the Arts and Sciences, in Espafiola;

e New America School, in Las Cruces; and

e Uplift Community School, in Gallup.

During their discussion of these schools in August, commissioners raised points similar to those
raised during the June PEC hearing (see “Background,” below), and they expressed their
continued concern that so many conditions remained unmet so close to the beginning of school.
The Director of the CSD explained that, in some cases, schools had delayed their starting dates
to address the outstanding conditions. Even so, as this staff report was being completed
(August 20, 2012), the status of some schools was still pending.

According to the CSD and school officials:

e Coral Community Charter and the New America School have satisfied the remaining
conditions, and both schools opened on Monday, August 20; and

e William W. and Josephine Dorn Charter Community School has submitted all required
plans and policies to the CSD;

e however, with the other four schools, certain conditions still remain to be addressed:

> Estancia Valley Classical Academy is awaiting zoning approval, to be considered at
a meeting on August 22;

> La Tierra Montessori School of the Arts is awaiting its educational occupancy
certification;

> Sage Montessori Charter School is expecting its educational occupancy certification
during the week of August 20 and planning to begin school on August 27; and

» Uplift Community School has received its educational occupancy certification for
two of three portables, with the third expected to arrive (and meet the standards) on
August 21, with school scheduled to begin on September 4.

Locally Chartered Charter School

The only locally chartered charter school approved in 2011 was the New Mexico Virtual
Academy (NMVA), a virtual charter school approved by the Farmington Municipal Schools
Board, also with conditions (see “Background,” below). In addition to its report on the
facilities of the state-chartered charter schools at the PEC hearing on August 9, the PSFA noted
that the facility that the NMVA planned to use as its learning center had not yet achieved
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educational occupancy status. However, on August 20, the PSFA notified the school that the
facility had met the weighted condition index criterion and had been certified for educational
occupancy.

New Applications for School Year 2013-2014

As noted during the staff update in July, the CSD received 14 applications to open new charter
schools in school year 2013-2014; and no applications were submitted to local school boards.
The 14 applications submitted to the PEC include applications from three of the four out-of-
state organizations profiled in the June LESC staff update:

e Academic Opportunities Academy, headquartered in El Paso, Texas, has carried
through with its plans to open charter schools in Alamogordo, Anthony, Carlsbad,
Deming, and Las Cruces;

e Connections Education, based in Maryland, has applied to open a single virtual charter
school in Santa Fe; and

e Starshine Academy, headquartered in Phoenix, which had submitted notices of intent
for four schools, has applied to open only one, the Lisa Law Peace School, in Santa Fe.

The other applications submitted to the CSD are from:

e Columbus Community School, located within the Deming Public Schools district;

e Electus Academy, Health Leadership High School and, Indigo Hill Charter School, all
located within the Albuquerque Public Schools (APS) district;

e Health Sciences Academy, located within the Gadsden Independent Schools district;
and

e Taos International School and Taos Mountain Charter School, in Taos.

As required under the Charter Schools Act, the PEC has scheduled public hearings on these
applications in the affected districts during the week of August 20 (see Attachment 1 for the
schedule of hearings).

Additional Information about Virtual Charter Schools
Updates

Since the staff report in July, there have been some notable developments related to virtual
charter schools:

e According to media reports, North Carolina Learns, Inc. (NC Learns) — the nonprofit
organization that, together with K12 Inc., had sought to open a locally chartered virtual
charter school — has decided to appeal the decision of the Superior Court overturning an
administrative judge’s decision and thereby denying the charter. The attorney
representing NC Learns before the state Court of Appeals is a sitting member of the
North Carolina State Senate.

e After issuing the request for proposals in July 2011, the US Department of Education
(USDE) has funded the Center on Online Learning and Students with Disabilities. A
cooperative project of the Center for Research on Learning at the University of Kansas,
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the Center for Applied Special Technology, and the National Association of State
Directors of Special Education, this new center is exploring “how online learning can be
made more accessible, engaging, and effective for K-12 learners with disabilities by
investigating approaches that address learner variability within the range of conditions
under which online learning occurs.” Three of the center’s updates posted in August
2012 illustrate some particular areas of inquiry:

» Advantages and Disadvantages for Special-Needs Students in Online Learning;
» Do Charter Schools Avoid Students with Disabilities?; and
» Making Online Learning Work for Students with Disabilities.

e The National Education Policy Center at the University of Colorado in Boulder recently
published a study of full-time virtual schools run by the company K12 Inc. in five
states: Arizona, Arkansas, Idaho, Ohio, and Pennsylvania.

> “While we share the excitement of new technologies and the potential these have to
improve communication, teacher effectiveness, and learning,” the report concludes,
“we are convinced policymakers should move forward cautiously and only after
piloting and thoroughly vetting new ideas.”

> In fact, this report recommends that policymakers slow the growth of or put a
moratorium on full-time virtual schools until questions about student achievement
can be answered.® Also needed, this report says, are suitable performance measures
and funding mechanisms that reflect the actual costs of educating students.

e According to a recent story in Education Week (August 8, 2012) educators are
becoming concerned about the effects of online instruction on the roles and the
employment of teachers. A case in point is Eagle County Schools (Colorado), which
recently cut three foreign-language teacher positions (in French and German) and
replaced them with online instruction as one of several means of addressing a budget
shortfall.

e Both the PEC and the staff of the Legislative Finance Committee (LFC) have expressed
interest in working with the LESC to address the issues raised by virtual charter
schools.

Policy Options

Given the information about virtual charter schools that the committee has received so far
during the 2012 interim, as well as the interest of the PEC and the LFC staff, members may

! The Assembly in New Jersey recently passed a bill for a one-year moratorium on virtual charter schools, but the
Senate took no action. However, in July 2012 the New Jersey Department of Education deferred approval of a
full-time virtual charter school using the K12 Inc. curriculum and other services, directing the school to a planning
year instead. One of the objections to the school was that virtual charter schools are neither contemplated nor
authorized by the state legislature. In a similar vein, two applicants for virtual charter schools in Maine recently
withdrew their applications after the Maine Charter School Commission decided to postpone decisions on virtual
charter schools because of concerns about school governance and quality. And in lowa a recent legislative
analysis has questioned the authority of the lowa Department of Education (DOE) under current state law to
authorize two online-only academies: one affiliated with K12 Inc. and the other with Connections Education.
According to this analysis, the concern is not the technology but the role of legislature, rather than the DOE, in
making “thoughtful and effective law in [this] area.”
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wish to consider legislation for the upcoming long session in 2013. If so, there are at least three
major policy options:

e prohibit virtual charter schools (an option that the committee entertained in 20107);

e delay approval of other virtual charter schools until outstanding questions and issues
can be addressed; or

e review the Public School Code and perhaps other parts of state law to identify those
sections that may affect or be affected by virtual charter schools and amend or repeal
them as needed or enact new sections to accommodate and regulate virtual charter
schools.

Of course, the first option would have to account in some way for the NMVA in Farmington.
It might also include an expansion of the Statewide Cyber Academy either to enhance the
opportunities for blended learning for students throughout the state or to provide a statewide
virtual public school. The other two options would require a thorough review of state law at
some point, whether this interim or next. Attachment 2 suggests the level of detail that this
review might involve.

The fundamental concepts of virtual charter schools could be addressed either through
piecemeal amendments to the Charter Schools Act (as illustrated in Attachment 2) or through
the enactment of a new article in the Public School Code, something on the order of the New
Mexico School for the Arts Act. In that case, the charter school authorized through that act was
thought to be different enough from charter schools in general that a new article was needed,;
and a similar argument could be made for virtual charter schools as well. This approach could
be facilitated through a review of virtual charter school laws in other states® and a review of the
principles of model legislation recommended by the International Association for K-12 Online
Learning.

Whatever approach is taken to address virtual charter schools through legislation, several acts
and laws in addition to the Charter Schools Act would merit review, among them:

the Assessment and Accountability Act;
the Compulsory School Attendance Law;
the Public School Capital Outlay Act;
the Public School Finance Act;

the School Personnel Act; and

the Statewide Cyber Academy Act.

In addition, a review of tax laws — the Corporate Income and Franchise Tax Act and provisions
for gross receipts taxes, for example — may also be in order to determine what tax liability may

% In the 2010 legislative session, a bill sponsored by the LESC defined a virtual charter school as “an educational
program that uses a proprietary curriculum and that is designed to deliver more than one-half of the program to the
student electronically in the student’s home or other site that is not a public school.” Except for the Statewide
Cyber Academy and IDEAL-NM, the bill would have prohibited virtual charter schools in New Mexico.
Ultimately, action on the bill was postponed indefinitely when the House Rules Committee found it not germane.
® The Education Commission of the States has compiled educational technology and virtual school legislation
enacted since 2000. In 2012 alone, laws enacted in Florida, Georgia, Utah, Michigan, and Rhode Island, among
other states, seem to address issues applicable to New Mexico.
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be incurred by the providers of virtual education programs, many of them private companies
headquartered in other states.*

Finally, as the July staff report suggested, technology has created educational opportunities and
techniques that state law never envisioned and, in most cases, has yet to address; and virtual
charter schools can be an effective educational approach for certain students under certain
conditions. Part of the challenge for policymakers is to ensure educational quality without
stifling innovation.

Background
State-chartered Charter Schools

As already noted, the PEC placed several conditions on its approval in September 2011 of the
11 applicants for state-chartered charter schools. At a hearing on June 27, 2012, the PEC heard
testimony not only from representatives of these 11 schools but also from the PSFA and the
CSD regarding the schools’ progress toward meeting those conditions, as well as the
requirements of the CSD’s planning year checklist.

While all of the schools had met most of the conditions, only one — Southwest Aeronautics,
Mathematics, and Science Academy — had met them all as of June 27. In some cases, the
deficiencies were related to incomplete items in the planning year checklist; in other cases
facilities were the issue: the buildings had not met the educational occupancy standard, they
did not satisfy the weighted condition index prescribed in legislation enacted in 2011, or both.

Overall, however, both the PSFA and the CSD indicated that the schools were making progress
toward meeting the remaining conditions, in most cases by either August or early September.
The CSD in particular emphasized the work that the schools had been performing during their
planning year, including attending several training sessions hosted by the CSD and pursuing a
variety of means to secure suitable facilities.

Before hearing the individual cases and acting on resolutions regarding the schools’
commencement of operations, PEC members discussed the circumstances of approval, with
particular attention to the 2011 legislation noted above. That legislation, in effect for the first
time this year, provides as follows:

A new charter school shall not open and an existing charter school shall not relocate
unless the facilities of the new or relocated charter school, as measured by the

New Mexico condition index, receive a condition rating equal to or better than the
average condition for all New Mexico public schools for that year or the charter school
demonstrates, within eighteen months of occupancy or relocation of the charter, the way
in which the facilities will achieve a rating equal to or better than the average

New Mexico condition index.

* On this point, the July staff report highlighted the business relationship between a virtual charter school and the
provider of the virtual education program. Since then, a column in the Washington Post (August 17, 2012) has
reported an interview with the head of an investment firm called Entertainment Properties Trust, who says that
charter schools in general are a wise part of an investment portfolio because they are a safe, stable, high-demand,
recession-resistant business, funded through public money and supported through bipartisan efforts.
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That provision notwithstanding, however, commissioners were advised by legal counsel that
they could approve the schools with conditions once again, with the understanding that the
schools cannot open their doors until the additional conditions are met.

The prospect of conditional approval led to a discussion of funding. Because the charter
schools would begin receiving their State Equalization Guarantee as of July 1, commissioners
asked what would happen if, after all, one or more of the schools failed to meet the conditions
in time to open this year. In response, the Deputy Secretary of Finance and Operations at PED,
explained that the funds would have to be returned. An additional issue, the Deputy Secretary
noted, would be any contracts with teachers and other staff members. On this point, legal
counsel suggested that the school would have to discharge employees through a reduction-in-
force process.

With these points in mind, the PEC members heard presentations by each of the 11 schools,
asking numerous questions not only about facilities but also about school policies, special
education services, and other aspects of the schools’ operations. In accordance with the
recommendations of the CSD, the PEC granted 10 of the schools authorization to commence
full operations as state-chartered charter schools — in nine of the cases, however, on the
condition that the school “cannot occupy a facility with students” until the specified conditions
are met.

One school, La Jicarita Community School, asked for an additional planning year because it
had been unable to obtain a suitable facility. That request was granted, with the understanding
that the school must apply in spring 2013 for authorization to commence operation and that,
when finally approved, the charter would be for only four years.

Locally Chartered Charter School

Like the 11 schools approved by the PEC, the NMVA, approved by the board of Farmington
Municipal Schools in September 2011, worked during its planning year to meet the conditions
applied by the school board. The NMVA submitted a number of documents intended to satisfy
these conditions; however, at a meeting on June 14, 2012, the school board tabled approval
because some expected amendments to the memorandum of understanding between the
school’s governing body and the provider of the virtual educational program, K12 Inc., had not
been completed and because the special education policies and procedures were not sufficiently
aligned with the district’s manual.

During the meeting on July 17, the board approved the application with the additional condition
that the facility to be used as the learning center meet the educational occupancy standard by
August 15. As noted above, that final condition has been met.
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