
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
December 17, 2012 
 
 

 
MEMORANDUM 

TO: Legislative Education Study Committee 
 
FR: Kevin Force 
 
RE: STAFF BRIEF:  ADMINISTRATIVE RULEMAKING 
 
 
Adopted Rules 
 
2.82.1 NMAC, Public Finance, Educational Retirement, General Provisions 
 
The November 15, 2012 issue of the New Mexico Register contained changes to the Educational 
Retirement Board’s (ERB) general provisions, specifically: 
 

• the repeal of 2.82.1 NMAC (see Attachment 1, Repeal 2.82.1 NMAC, “General 
Provisions,” 11/15/12); and 

• the immediately subsequent adoption of a new section 2.82.1 NMAC (see Attachment 2, 
Adopted Rule 2.82.1 NMAC, “General Provisions,” 11/15/12). 

 
The new “General Provisions” includes: 
 

• a new subsection, “Sanctions and Enforcement,” which: 
 

 is inserted at 2.82.1.10 NMAC, with succeeding subsections renumbered 
accordingly; and 

 addresses procedures for sanctions imposed against ERB board members upon 
breach of fiduciary duty, which include: 
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 a provision permitting alleged violations to be investigated by an independent 
entity, selected by at least five board members, when requested by a majority of 
the board; 

 a requirement that any hearing addressing alleged breaches be conducted by the 
entire board, excepting the member alleged to have violated his or her fiduciary 
duty; 

 a provision noting that removal of a board member should only occur when it is 
necessary in order for the board to carry out its collective fiduciary duty and 
when allowing that member to stay would be detrimental to the educational 
retirement fund; 

 a requirement that the removal of a board member shall only occur after a full 
investigation, hearing, and affirmative vote by at least five board members or 
their designees; 

 a provision noting that the Secretary of Public Education and the State Treasurer 
may only be removed from the board by removal from their respective offices; 

 a provision allowing for the removal of the designees of the Secretary and 
Treasurer according to the procedures of this subsection, noting also that 
designees removed in this manner may not be reappointed; 

 a provision allowing for the formal reprimand or admonishment by the board for 
members or designees found to be in violation of the board’s rules and policies or 
who conduct themselves in a manner inappropriate for a board member; and 

 a provision disallowing the board to impose fines on members or designees, 
except that the board may require: 

 
 repayment of travel or education expenses when a member or designee fails 

to fulfill the purpose of that education or travel; and 
 repayment to a donor of a gift accepted in violation of statue or board 

regulation; 
 

• a mandate that any board member other than the Secretary of Public Education and the 
State Treasurer (who serve ex officio) who fails to attend four consecutive ERB 
meetings, without being excused by the Board, shall be considered to have resigned; and 

• minor clarifying and technical changes, including: 
 

 changes to the dates and times of scheduled ERB meetings; and 
 guidelines regarding notice to the public of board meetings and meeting agendas. 





Adopted Rule, 2.82.1 NMAC, "General Provisions," 11/15/12
ATTACHMENT 2
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