
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
July 10, 2013 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: David T. Craig 
 
RE: BOARD OF FINANCE ACTION:  SPECIAL EDUCATION MAINTENANCE OF 
 EFFORT 
 
 
INTRODUCTION 
 
As enacted, the General Appropriation Act of 2013 includes appropriations and language to 
address potential Maintenance of Effort (MOE) shortfalls in FY 13 and FY 14.  Until the 
US Department of Education (USDE) issues a final determination on the waiver requests, it is 
unclear whether these appropriations will be sufficient.  If the appropriated amounts are 
insufficient, the Legislature also passed, and the Governor signed, *CS/H 628, Special Education 
Funding (Laws 2013, Ch. 191) to support required funding. 
 
In an attempt to provide clarity of the provisions of both bills, the Legislative Education Study 
Committee (LESC) staff developed Chart 11

 

, which condenses and outlines the requirements for 
the distribution of the appropriations in both bills to meet potential MOE shortfalls in FY 13 and 
FY 14.  This staff brief provides an overview of: 

• Recent Board of Finance Action; and 
• Language of Board of Finance Staff Recommendations. 

 
                                                           
1  See Attachment 1, FY 13 and FY 14 Appropriations and Transfers Related to State-level Maintenance of Effort 
Requirements for Special Education. 
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RECENT BOARD OF FINANCE ACTION 
 
On June 18, 2013, the Public Education Department (PED) staff certified the need to the Board 
of Finance (BOF) for distribution of $16,881,452.50 of the $20.0 million made available in 
Section 5. Special Appropriations of the General Appropriation Act of 2013.  Of this amount: 
 

• $4.6 million shall be distributed from motor vehicle licenses fees; and 
• $12, 281,452.50 shall be distributed from the separate account of the appropriation 

contingency fund dedicated for educational reforms, commonly known as the “Education 
Lockbox.” 

 
PED also certified the need for: 
 

• the remaining $3,118,547.50 available in Section 5. Special Appropriations of the 
General Appropriation Act of 2013; and 

• the $20.0 million to be transferred from the State Equalization Guarantee (SEG) made 
available in Section 6. Supplemental and Deficiency Appropriations of the General 
Appropriation Act of 2013. 

 
PED also preliminarily certified the need for the $20.0 million made available for FY 13 to meet 
special education maintenance of effort requirements in other 2013 legislation.2

 
 

PED staff indicated that: 
 

• the $16,881,452.50 will be distributed immediately3

• the funds that are not distributed immediately will be booked as a contingent liability for 
FY 13; 

; 

• the USDE and PED are in dispute over the calculations of the amount needed for 
maintenance of effort; and 

• the outcome of an upcoming hearing will determine how PED approaches the need. 
 
LANGUAGE OF BOARD OF FINANCE STAFF RECOMMENDATIONS 
 
The certifications for the remaining $3,118,547.50 and the $20.0 million to be transferred from 
the SEG are contingent upon PED appearing at a future BOF meeting to confirm the exact 
amount of the distribution and transfer needed to meet maintenance of effort requirements. 
 
Upon the request of LESC staff, BOF staff provided the following summary of BOF action: 
 

Agenda Item 22. a) Requests Approval of Transfer and Distribution of Funds 
from Other State Funds and the Appropriation Contingency Fund (up to 
$20,000,000) 
 

                                                           
2  *Committee Substitute for House Bill 628, “Special Education Funding,” which was signed by the Governor as 
Laws 2013, Chapter 191. 
3  See Attachment 2, Draft New Mexico Public Education Department Final Units, Final SEG and MOE Distribution 
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Staff recommends that any motion to approve the distribution and transfer of 
an initial $16,881,452.50 pursuant to Laws 2013, Section 5, Item 73 stipulate 
that $4,600,000 of the funds be distributed from motor vehicle license fees 
pursuant to Section 66-4-55, and that the remaining $12,281,452.50 be 
distributed from the separate account of the appropriation contingency fund 
dedicated for educational reforms. 
 
Staff further recommends that any approval to distribute and transfer funds in 
excess of $16,881,452.50 be contingent upon the Public Education 
Department appearing at a future Board meeting to present final 
documentation confirming the exact amount of the distribution and transfer 
needed to meet maintenance of effort requirements as specified in Laws 2013, 
Section 5, Item 73. 
 
Agenda Item 22. b) Requests Approval of Transfer and Distribution of Funds 
from The State Equalization Guarantee (up to $20,000,000) 
 
Staff recommends that any approval to distribute and transfer funds be 
contingent upon the Public Education Department appearing at a future Board 
meeting to present final documentation confirming the exact amount of the 
distribution and transfer needed to meet maintenance of effort requirements as 
specified in Laws 2013, Section 6, Item 11. 
 
Agenda Item 22. c)  Presents Certification to State Board of Finance Pursuant 
to Laws 2013, Chapter 191 (up to $20,000,000) 
 
Staff would like the record to reflect that the Public Education Department has 
provided the Board with a preliminary certification required pursuant to Laws 
2013, Chapter 191.  However, that act requires after final negotiation and 
settlement with the United States department of education that the Public 
Education Department certify the amount necessary to meet special education 
maintenance of effort requirements after exhausting other funding available.  
Specific other funding available includes that provided in Sections 5 and 6 of 
the 2013 general appropriation act, which were discussed in relation to today’s 
agenda items 22.a and 22.b.  Depending on the outcome of final negotiations 
and settlement with the United States department of education, the Public 
Education Department may be required to provide the Board with a final 
certification pursuant to Laws 2013, Chapter 191.  Staff envisions that the 
Public Education Department will provide that final certification at the same 
time the department appears before the Board to meet the contingencies the 
Board placed on its approval of agenda items 22. a) and 22. b). 
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