
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
June 12, 2013 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: Ian Kleats 
 
RE: STAFF REPORT:  SPECIAL EDUCATION MAINTENANCE OF EFFORT 

OVERVIEW 
 
 
INTRODUCTION 
 
The week before the 2013 legislative session was convened, the Legislature became aware of 
several issues surrounding possible maintenance of effort (MOE) shortfalls under the federal 
Individuals with Disabilities Education Act Part B (IDEA-B).  Uncertainty surrounding the 
state’s special education MOE for State Fiscal Year (SFY) 10 and SFY 11 and resolution of the 
waiver process contributed to an especially complex and difficult appropriation process during 
the 2013 legislative session.  On June 3, 2013, the US Department of Education (USDE) issued 
its response to the state’s waiver requests, granting a waiver for SFY 10 and denying the waiver 
for SFY 11. 
 
This staff report summarizes the: 
 

• MOE requirements for IDEA-B; 
• national IDEA-B MOE developments; 
• Public Education Department (PED) waiver requests and data submissions; 
• the USDE response to waiver requests; 
• overview of 2013 legislative action; and 
• possible unresolved policy concerns. 
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MOE REQUIREMENTS FOR IDEA-B 
 
In order for a state to be eligible for IDEA-B federal grant awards for special education, the state 
must fulfill certain requirements outlined in the federal Code of Federal Regulations (CFR).  
Among its provisions, the CFR states that: 
 

• a state must not reduce the amount of state financial support for special education and 
related services for children with disabilities below the amount of that support for the 
preceding fiscal year; and 

• if a state fails to meet MOE and is not granted a waiver, the USDE Secretary shall reduce 
a future IDEA award by the same amount by which the State failed to meet the 
requirement. 

 
Other provisions of the CFR state that the USDE Secretary may grant an MOE waiver under two 
circumstances1

 

:  (1) due to exceptional or uncontrollable circumstances including a precipitous 
and unforeseen decline in the financial resources of the State; or (2) if the State provides clear 
and convincing evidence that all children with disabilities have available to them a free 
appropriate public education (FAPE). 

Waivers can be granted for up to one year, however, there is nothing limiting a state education 
agency (SEA) from receiving additional waivers in subsequent years. 
 
Further guidance from USDE2

 

 with regard to criteria used in evaluating a waiver request based 
on “exceptional or uncontrollable circumstances” indicates the USDE considers the following 
criteria: 

• a natural disaster or a precipitous or unforeseen decline in financial resources of the state; 
• state revenues for the year of the waiver compared to prior year and what extent the 

decrease was based on exceptional or uncontrollable circumstances; 
• total appropriations for the year the waiver was sought and the prior year; 
• the state’s level of financial support for special education and related services in the year 

the waiver was sought and the prior year; 
• state appropriations for other agencies by category including education as a whole, and 

broken down by higher education, K-12, and special education; 
• the state’s compliance and performance record in implementing Part B of IDEA; 
• financial information from above for prior years; and 
• other sources of revenue used by the state for special education. 

 
When responding to other states waiver requests from MOE requirements, the USDE has often 
considered whether decreases to state financial support for special education were “equitable” 
relative to decreases in financial support for other state services.  In the case of those states 
receiving a full waiver, the USDE has often cited that decreases to special education funding 
were less than proportionate when compared to decreases in the funding of other state services. 
 
 
                                                           
1 The USDE response to the PED waiver request notes that PED sought a waiver under the provisions of (1), and a 
waiver was not sought under (2). 
2 http://www2.ed.gov/policy/speced/guid/idea/moe-waivers.pdf 

http://www2.ed.gov/policy/speced/guid/idea/moe-waivers.pdf�
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NATIONAL IDEA-B MOE DEVELOPMENTS 
 
Several national developments could impact the state’s MOE waiver process and the possible 
implications of initial waiver decisions received by PED on June 3, 2013.  These developments 
include: 
 

• language in the most recent federal appropriations bill passed by the US Congress 
limiting the reduction of IDEA-B funds for failing to meet MOE to a single year; and 

• a federal district court ruling, originating from South Carolina’s MOE waiver requests, 
that the USDE must provide both written notice and an administrative hearing before its 
determination becomes final. 

 
Federal Appropriations Language 
 
Language in the continuing resolution (C.R.) for Federal Fiscal Year (FFY) 13 could mitigate the 
long-term impact of any reduction in IDEA-B grant awards.  Prior to this legislation, the 
predominant factor used in determining the size of a state’s IDEA-B award for the following 
fiscal year was the amount of the award in the preceding fiscal year, even if that award had been 
reduced because the state had failed to meet MOE in some previous year.  This meant that a 
reduction, applied only once, could lower a state’s allocation for each year thereafter. 
 
The language in the C.R. provides that when a state fails to maintain effort for a given SFY, the 
penalty to the state’s federal IDEA grant award would be incurred in the FFY in which USDE 
decides to make the reduction.  Further, the C.R. would limit the impact of such a reduction to 
only one year.  Because the C.R. is only effective through the conclusion of FFY 13, which ends 
September 30, 2013, it is unclear whether the MOE penalty provisions will remain in future 
C.R.s or in other federal budget legislation.  On June 4, 2013, four members of New Mexico’s 
Congressional delegation introduced a federal bill entitled the IDEA MOE Adjustment Act that 
would place similar provisions into law. 
 
South Carolina MOE Court Ruling 
 
The South Carolina ruling suggests that, even with the written initial determination from the 
USDE on PED’s SFY 2010 and SFY 2011 waiver requests, PED will also have an opportunity 
for a hearing on the merits of the waiver requests.  This may extend the time prior to which the 
state receives a final, rather than initial, decision.  It is possible that such a hearing process could 
delay the final determination until after the close of SFY 13, which could result in appropriations 
contingencies not being fulfilled in time to rectify MOE shortfalls for that fiscal year. 
 
This development also carries further implications because the court’s ruling followed from its 
determination that the IDEA-B allocation reduction represented an eligibility action rather than 
an enforcement action.  This distinction would allow a state an avenue to appeal the decision of 
the hearing process.  For New Mexico, this avenue would begin with the federal 10th Circuit 
Court of Appeals, with any further appeal going to the Supreme Court of the United States. 
 
PED WAIVER REQUESTS AND DATA SUBMISSIONS 
 
According to the USDE’s June 3, 2013 response letter along with a timeline of MOE events 
produced by the PED for a February 2013 interagency meeting during the 2013 legislative 
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session, PED began to examine New Mexico’s MOE status during the summer and fall of 2010 
when other states began filing MOE waivers.  The timeline suggests that PED began a dialogue 
with the USDE in February 2011, and has continued that dialogue on an ongoing basis since that 
time.  In the spring of 2012, PED and USDE determined that an MOE waiver would be required 
for the state. 
 
August 2012 – Initial Waiver Request for SFY 10 and SFY 11  
 
As a result of its conversations with the USDE, PED submitted two separate waiver requests for 
SFY 10 and SFY 11, each citing a precipitous and unforeseen decline in the financial resources 
of the state as for a waiver from MOE requirements.  The amount of the PED waiver requests 
were approximately $15.3 million for SFY 10 and $12.9 million for SFY 11.  Supporting 
documentation for the waiver requests was submitted to USDE in correspondence dated August 
17, 2012. 
 
September 2012 – Amended Waiver Request for SFY 11  
 
In response to questions from the USDE, the PED submitted an amended waiver request for 
SFY 11 on September 24, 2012.  That submission revised the SFY 11 MOE shortfall to be 
approximately $28.2 million, up from the $12.9 million requested in August 2012. 
 
February 2013 – Additional Data Submission 
 
In December 2012, USDE contacted PED to provide informal notice of a preliminary decision 
on PED’s waiver request.  At PED’s request, the USDE allowed PED to submit additional data 
by February 1.  An additional extension was then provided to PED until February 14.  PED then 
asked for a meeting to present its data and information and ultimately submitted information to 
USDE on February 18, 2013.  The information submitted contained: 
 

• a statement exercising provisions of CFR §300.230 to claim credit for up to 50 percent of 
an increase in federal grant awards as state financial support; 

• amendments to the PED’s MOE calculation, including taking credit for “workload 
reductions” and pension contribution swaps; and 

• explanations of extenuating economic circumstances. 
 
Among its other provisions, CFR §300.230 requires that a state pay or reimburse all local 
education agencies (LEAs) 100 percent of the cost of special education and related services.  
PED’s submission asserted that the State Equalization Guarantee (SEG) distribution reimbursed 
the full cost of those services. 
 
In addition to the credits against MOE claimed by PED for “workload reductions” and pension 
contribution swaps, PED also amended the financial support for special education provided by 
other state agencies.  It is unclear how those new figures were calculated, but the change resulted 
in a narrower MOE shortfall for all years. 
After accounting for these changes, PED projected MOE shortfalls to be about $3.2 million in 
SFY 10 (down from $15.3 million) and $10.9 million in SFY 11 (down from $28.2 million).  
The submission also included a projected MOE shortfall of $11.5 million for SFY 12, although 
no waiver request for that year was submitted by PED at that time. 
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March 2013 – Data Submission for Use of Federal State Fiscal Stabilization Funds (SFSF) 
and Ed Jobs Funds as State-level Financial Support 
 
The waiver requests and supplemental data in support of those requests for SFY 10 and SFY 11 
submitted by PED to USDE appeared to consider certain federal stimulus dollars as state 
financial support for special education.  During SFY 10 and SFY 11, the state received federal 
State Fiscal Stabilization Funds (SFSF) and Education Jobs (“Ed Jobs”) Funds through the 
federal American Recovery and Reinvestment Act (ARRA). 
 
Attachment 1, a guidance document published by the Office of Special Education and 
Rehabilitative Services of the USDE, contains the conditions that must be met in order to use 
these federal dollars for meeting MOE.  According to that guidance, a state: 
 

• may treat SFSF as non-federal funds for the purpose of any requirement to maintain fiscal 
effort (i.e. MOE) under any other program that the USDE administers, such as IDEA, 
upon “prior approval” from the USDE Secretary; and 

• need not apply for prior approval, which is instead granted should a state meet the five 
criteria explicitly stipulated under section H-3 of the document. 

 
USDE RESPONSE TO WAIVER REQUESTS 
 
On June 3, 2013 in a 16-page letter transmitted by facsimile and addressed to PED 
(Attachment 2), the USDE responded to the PED waiver requests for SFY 10 and SFY 11.  In 
its response, the USDE: 
 

• for years after SFY 09, determines that New Mexico’s required level of state financial for 
special education is $461,998,1683

• for SFY 10, grants a waiver of $48,094,194 based on “exceptional or uncontrollable 
circumstances”; and 

, the level made available in SFY 09; 

• for SFY 11, rejects the waiver request in the amount of $34,120,713. 
 
For SFY 10, as justification for the equitability of providing a waiver, the USDE cites that the 
state financial support for special education declined by 10.4 percent from SFY 09, whereas the 
average percentage decrease from SFY 09 levels in recurring appropriations for state agencies 
was 11.2 percent. 
 
For SFY 11, however, the USDE determined that it would not be equitable to grant the state its 
waiver request.  In doing so, the USDE wrote the following: 
 

“Because the State’s recurring revenues increased from SFY 2009 to SFY 2011 
(and increased from SFY 2010 to SFY 2011), and the State accrued substantial 
funds in SFY 2011 that were available for special education and related services, 

                                                           
3 The amount USDE determined as the amount of state financial support for special education in SFY 09 appears to 
erroneously double-count 3- and 4-year-old developmentally disabled grade level units. It does not appear that 
correcting this calculation would substantially alter the reasons cited by USDE in accepting the SFY 10 waiver 
request or denying the SFY 11 waiver request, but would likely result in a lower base level of state financial support 
for special education. 
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the Department cannot conclude that the State experienced an ‘exceptional or 
uncontrollable’ circumstance in SFY 2011.” 

 
Although SFY 12 and SFY 13 were not the subject of the waiver requests, the USDE noted in 
the response that data provided by PED suggests that the state may have failed to meet MOE in 
FY 12 by approximately $26.4 million as well.  It raised further concerns that “the State may not 
maintain State financial support in SFY 2013” either. 
 
The USDE also indicated that it “does not intend to reduce New Mexico’s FFY 2013 grant award 
because of its failure to maintain State financial support in SFY 2011.”  This may imply that the 
soonest any reduction to the state’s IDEA-B grant award might occur would be FFY 2014 and 
SFY 15, and it would give the Legislature sufficient time to appropriate monies to replace any 
lost federal funds. 
 
Ten pages of the letter were devoted to the calculation of state financial support for special 
education that the USDE used in its determination.  Among the topics considered were: 
 

(1) flexibility under CFR §300.230 (pg. 6 of Attachment 2); 
(2) “workload reductions” (pg. 10 of Attachment 2); 
(3) “retirement swaps” (pg. 10 of Attachment 2); 
(4) three- and four-year-old developmentally disabled students (pg. 11 of Attachment 2); 
(5) use of the state’s Training and Experience Index (pg. 11 of Attachment 2); and 
(6) treatment of funds through the SFSF and Ed Jobs programs (pg. 12 of Attachment 2). 

 
OVERVIEW OF 2013 LEGISLATIVE ACTION 
 
General Appropriation Act (GAA) of 2013 (Laws 2013, Ch. 227, partial veto) 
 
The General Appropriation Act (GAA) of 2013 contains several contingent provisions related to 
meeting special education MOE requirements for both SFY 13 and SFY 14.  In Attachment 3, 
FY 13 and FY 14 Appropriations and Transfers Related to State-level Maintenance of Effort 
Requirements for Special Education, these provisions are displayed graphically. 
 
The provisions consist of both direct appropriations and transfers from other appropriations, 
which include: 
 

• for SFY 13, up to $20.0 million appropriated from the Ed Lockbox and driver’s license 
fees to PED as a special appropriation; 

• for SFY 13, up to $20.0 million transferred from the SFY 13 state equalization guarantee 
(SEG) distribution to PED as a supplemental and deficiency appropriation; 

• for SFY 14, up to $10.0 million appropriated from the General Fund to PED as a 
nonrecurring categorical appropriation; and 

• for SFY 14, up to $16.0 million transferred from the SFY 14 SEG distribution to PED. 
 
*CS/HB 628, Special Education Funding (Laws 2013, Ch. 191) 
 
Described graphically in Attachment 3, *CS/HB 628 contains two distinct sets of contingent 
provisions relating to meeting MOE: 
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(1) for SFY 13 and SFY 14, *CS/HB 628 could appropriate up to an additional $20.0 million 
and $16.0 million, respectively, from the General Fund Operating Reserve; and 

(2) for SFY 13 and SFY 14, if funds were transferred from the SEG, *CS/HB 628 could 
appropriate up to $20.0 million and $16.0 million, respectively, from the operating 
reserve to replace any funds transferred out of the SEG. 

 
HB 459, Special Education Equalization Guarantee (introduced, but did not pass) 
 
As introduced, HB 459 proposed a change to the funding formula designed to address possible 
MOE shortfalls in SFY 14 and years thereafter.  Among its provisions, the bill would have 
separated special education funding from the SEG distribution and placed it into its own unit-
based equalized funding formula.  This may have helped to provide a more transparent annual 
MOE target, to maintain equalized funding for special education, and to allow the state to 
address potential MOE shortfalls at the lowest cost. 
 
After being amended by the House Appropriations and Finance Committee (HAFC) to delay the 
effective date until July 1, 2014, the legislation failed to pass out of the HAFC.  Some concerns 
raised in HAFC included: 
 

• due to the delayed effective date, there might not be a need to enact such a proposal 
during the current legislative session; and 

• such a proposal might benefit from additional examination over the interim. 
 
POSSIBLE UNRESOLVED POLICY CONCERNS 
 
While the appropriations and transfers contained in the GAA of 2013 and *CS/HB 628 could 
address MOE requirements for SFY 13 and SFY 14, two issues remain unresolved by the 
legislation: 
 

(1) failure to fulfill contingency language for SFY 13 as a result of the amount of time 
needed for a final determine of SFY 10 and SFY 11 waiver requests by USDE; and 

(2) possible reduction of federal IDEA-B grant awards in SFY 15. 
 
The first issue results from the contingency language in both appropriations bills and the possible 
timing of the USDE waiver decision.  The two bills contain substantively different 
contingencies, making it possible that one contingency is fulfilled while the other is not: 
 

• the GAA of 2013 requires that PED certify the “program cost made available in fiscal 
year 2013 is insufficient to meet the maintenance of effort requirements” and obtain state 
Board of Finance approval to transfer and distribute funds; while 

• CS/HB 628 requires that “after final negotiation and settlement with the United States 
department of education, the state is required to make up funding for state-level special 
education [MOE].” 

 
Several scenarios present themselves with respect to these contingencies: 
 

• projections of SFY 13 MOE shortfalls are dependent upon the USDE’s determination of 
the level of state financial support provided in SFY 09, which may not be resolved until 
after a hearing, if requested, and potentially subsequent appeals; 



8 

• PED might choose not to make the certification necessary under the GAA of 2013 based 
on the USDE’s preliminary calculation of state financial support; 

• it does not appear that the contingency language in *CS/HB 628 can be fulfilled until 
after any hearing occurs and resulting appeals are exhausted; and 

• as a result, the necessary appropriations or transfers might not occur in time to prevent an 
MOE shortfall in SFY 13, which could result in as much as $38.4 million of further grant 
reductions based on the methodology used by the USDE4

 
. 

Regarding the second issue, if the initial waiver denial for SFY 11 by the USDE is upheld 
following an administrative hearing, if requested, and any resulting appeals, the federal IDEA-B 
grant award in FFY 2014 may be reduced by the amount determined by the USDE by which the 
state failed to maintain its financial effort in SFY 11.  During the interim, the Legislature may 
wish to consider whether it intends to appropriate additional resources for SFY 15 and if so, how 
much would be necessary. 

                                                           
4 The amount may change if the aforementioned error by USDE with regard to the double-counting of 3- and 4-
year-old developmentally disabled grade level units is corrected. 
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Occurs if…  Appropriates Transfers Occurs if…  Appropriates Transfers

Step 1)

• PED certifies that the program 
cost made available in FY 13 is 
not sufficient to meet MOE 
requirements; and                                              
• PED obtains Board of Finance 
approval to transfer and 
distribute funds.1

$20.0 million special 
appropriation to PED to 
ensure MOE 
requirements are met in 
FY 13.2  (Section 5. 
Special 
Appropriations)

• PED certifies that the program 
cost made available in FY 14 is 
not sufficient to meet MOE 
requirements; and
• PED obtains Board of Finance 
approval to transfer and distribute 
funds.1

$10.0 million to PED for a 
categorical Supplemental Special 
Education Maintenance of Effort 
Distribution to ensure MOE 
requirements are met in FY 14.2 

(Section 4, K.  Public School 

Support)   

Step 2)

• PED certifies that the program 
cost and the $20.0 million 
special appropriation are not 
sufficent to meet MOE 
requirements; and
• PED obtains Board of Finance 
approval to transfer and 
distribute funds.1

Up to $20.0 million 
transferred to PED from 
the SEG if program cost in 
the SEG and the special 
appropriation are not 
sufficient to meet MOE 
requirements in                
FY 13.2,3 & 4 (Section 6.  

Supplemental and 

Deficiency 

Appropriations)

• PED certifies that the program 
cost and the $10.0 million 
categorical Supplemental Special 
Education Maintenance of Effort 
Distribution are not sufficient to 
meet MOE requirements; and
• PED obtains Board of Finance 
approval to transfer and distribute 
funds.1

Up to $16.0 million transferred 
to the categorical 
Supplemental Special 
Education Maintenance of 
Effort Distribution from the 
SEG if the program cost in the 
SEG and the categorical 
appropriation are not 
sufficient in FY 14.2,3 & 4 

(Section 4, K.  Public 

School Support)

Occurs if…  Occurs if…  

*CS/H 628 
(Laws 2013, Ch. 

191)
Step 3)

• after final settlement with the 
US Department of Education 
(USDE) the state is required to 
make up funding for state-level 
MOE; and
• the appropriations for that 
purpose provided in the GAA of 
2012 and 2013 are not 
sufficient. 

• after final settlement with the US 
Department of Education (USDE) 
the state is required to make up 
funding for state-level MOE; and
• the appropriations for that 
purpose provided in the GAA of 
2012 and 2013 are not sufficient. 

4  If the state transferred money from the SEG to meet MOE requirements and the US Department of Education rejects that transfer, the amount transferred from the SEG in FY 13 and FY 14 shall be appropriated from the 
operating reserve to the SEG distribution and the secretary shall adjust the final unit value in accordance with the amount transferred. 

For FY 13 For FY 14

2  The PED shall not distribute or transfer more than is necessary to meet the MOE requirements for that fiscal year. 

1  Language to require review with the Legislative Finance Committee and Legislative Education Study Committee was line item vetoed.

3  If transfers from the SEG are necessary, the FY 13 and or FY 14 FINAL unit value shall be reset accordingly. 

Chart 1. FY 13 and FY 14 Appropriations and Transfers Related to State-level Maintenance of Effort Requirements for Special Education

Appropriates Appropriates

Up to $20.0 million appropriated to PED from the 
operating reserve.2 (Section 1, A. Appropriations) 

General 
Appropriation 

Act of 2013                                                
(Laws 2013,    

Ch. 227) 

If the appropriations and transfers in the General Appropriation Act (GAA) of 2012 and 2013 are not sufficient, then certain provisions of *CS/H 628 (Laws 2013, Ch. 191) may take effect. 

For FY 13 For FY 14

Up to $16.0 million appropriated to PED from the operating 
reserve.2 (Section 1, A. Appropriations) 
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