
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
May 25, 2011 
 
 
MEMORANDUM 
 
TO: Legislative Education Study Committee 
 
FR: Kevin Force 
 
RE: STAFF BRIEF:  SJM 35, STUDY INDIAN EDUCATION IMPACT AID MONEY 
 
 
During the 2011 legislative session, the Legislature passed Senate Joint Memorial 35, Study 
Indian Education Impact Aid Money (see Attachment 1), requesting the Legislative Education 
Study Committee (LESC) to: 
 

 evaluate the status of Indian education Impact Aid set-aside funds to determine if school 
districts collaborate adequately with tribal officials to identify local needs; 

 examine the use of Impact Aid supplemental funds within the 23 school districts (see 
Attachments 2 and 3) that have significant populations of American Indian students to 
ensure that those funds are being used to meet statutory requirements regarding the 
educational needs of native students; and 

 hold hearings to receive testimony from: 
 

 the Assistant Secretary of the Indian Education Division of the Public Education 
Department; 

 the Secretary of Indian Affairs 
 a representative from the American Indian Post-secondary Education Division of the 

Higher Education Department; 
 tribal leaders; 
 representatives from tribal colleges; 
 parents of American Indian students; 
 school district superintendants; and 
 other interested individuals and organizations. 
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To provide the committee with a context of the provisions in federal law regarding Impact Aid, 
LESC staff examined: 
 

 the Impact Aid program provisions under the Elementary and Secondary Education Act 
(ESEA) (20 USC 7701 through 7714); 

 the program regulations in 34 CFR Part 222; 
 US Department of Education (USDE) guidance; and 
 the USDE FY 10 Impact Aid Compliance Supplement. 

 
Introduction: 
 
The Impact Aid law (originally known as PL 874) was signed into law by President Harry S. 
Truman in 1950 to provide assistance to school districts that experience an adverse financial 
impact due to federal activity or presence.  This impact is usually caused by the federal 
ownership of non-taxable land, or the burden of providing an equal education to a district’s 
“federally connected” children.  The three main types of federally connected children are: 
 

 children residing on Indian lands; 
 military children; and 
 children residing in federal low-rent housing projects. 

 
Traditionally, property sales and personal income taxes account for a large portion of the average 
school district’s annual budget, but federally connected students can adversely affect a school 
district’s financial base if their parents or guardians: 
 

 pay no income taxes or vehicle license fees; 
 live on non-taxable federal property; 
 shop at stores that do not generate taxes; or 
 work on non-taxable federal land. 

 
Impact Aid provides a payment to school districts in lieu of these lost taxes.  Impact Aid is one 
of the only federal education programs in which discretionary funds go directly into a school 
district’s general operational fund to be used as the local school board sees fit. 
 
Allocation of Funds: 
 
According to provisions in the ESEA pertaining to Impact Aid: 
 

 funds are provided directly to Local Education Authorities (LEAs) on the basis of 
statutory criteria provided in grant applications submitted to the USDE; 

 payments under the program are made for: 
 

 federal acquisition of real property located within the school district; 
 membership and attendance counts of federally connected children; and 
 construction, repairs, maintenance, and modernization of facilities to eligible LEAs. 
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 payments made under the program are considered general aid, and may be employed at 
the discretion of the LEA, except for those funds awarded for: 

 
 federally connected children with disabilities; and 
 facility construction, repairs, and modernization. 

 
Indian Policies and Procedures: 
 
Provisions in ESEA also require LEAs that receive funds for children living on Indian Lands to 
have Indian Policies and Procedures (IPPs) in place to ensure five things: 
 

1. Indian lands children are allowed to participate in programs on an equal basis with non-
Indian lands children; 

2. parents of Indian lands children and the tribes have the opportunity to present their views 
on school district programs and to make recommendations on the school’s programs; 

3. parents and tribes are consulted and involved in planning the school program; 
4. plans, evaluations and applications of these programs are disseminated to the parents and 

the tribes; and 
5. parents and tribes have an opportunity to present their views on the job that the local 

schools are doing. 
 
If requested, the USDE is required to provide technical assistance on how to develop and 
implement these policies. 
 
USDE requirements for evaluating school districts’ IPPs are outlined in eight criteria listed in the 
program regulations: 
 

1. Specify how tribes and parents can communicate to ensure an equal opportunity to 
participate; 

2. Describe how an LEA will assess the extent of equal opportunity; 
3. Outline how the LEA will make changes to allow equal participation; 
4. State how the LEA will disseminate information to the tribes and parents, including the 

Impact Aid application, the evaluation of programs funded with Impact Aid, and any 
plans for programs that may be starting or ending; 

5. Show how the tribes and parents can present their views; 
6. Describe how the LEA will involve the tribe and parents in developing programs; 
7. Describe how the LEA gives the tribe and parents and opportunity to make 

recommendations and opinions about the LEA and its operations and programs; and 
8. Specify a time and method for annual review of the IPPs, including a review of input 

from the tribe and parents, and the LEA’s response to that input. 
 
IPP Review and Compliance: 
 
Provisions for IPP review and compliance are in both Impact Aid provisions in the ESEA and the 
program regulations, and include provisions for: 
 

 the Director of the Impact Aid program (Director) to periodically review applicant LEAs’ 
IPPs to ensure compliance, and provide written notification to LEAs that are 
noncompliant; 
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 a noncompliant LEA to make necessary changes to the IPP within 60 days of notice from 
the Director, or the Director may withhold all Impact Aid payments; 

 LEAs to review IPPs annually to determine compliance, and amend the IPP if necessary; 
 a tribal chairman or authorized designee to file a written complaint of noncompliance 

with the USDE, which will then conduct a hearing on the complaint, and issue a decision 
regarding remedial action that the LEA might need to take; 

 the USDE to withhold all funds from the LEA the following year if the LEA or school 
rejects the USDE’s recommendation; 

 the tribe to request the Bureau of Indian Affairs to provide services to the children if 
funds are not withheld following an LEA’s rejection of USDE recommendations,  
although the children may choose to stay with their school; and 

 LEAs to be exempt from these review procedures if a tribe sends a written statement to 
the local school informing the school that they need not comply with these requirements 
because the tribe is satisfied with the provided services. 

 
Items the Committee May Wish To Consider: 
 
Given the nature of the relationship between LEAs, tribes, and the USDE, although the memorial 
directs the LESC to review the effectiveness of the Impact Aid program and the LEAs’ 
compliance with its requirements, the LESC may wish to consider the following: 
 

 the Impact Aid program is a federal program administered directly by the USDE; 
 the focus of the program is to effectively reimburse LEAs for revenues lost due to action 

taken by the federal government, or as a result of the relationship between affected 
students and the federal government;  

 LEAs apply for grants directly to, and receive funds directly from, the USDE; 
 awards under the program, unless expressly set aside for services for disabled federally 

connected students or for construction, may be spent at the discretion of the LEAs;  
 when disposing of Impact Aid funds, LEAs are responsible to the tribes, the parents, the 

students and the USDE for the proper administration of their IPPs; 
 if tribes find cause for complaint, they can address these complaints directly to the LEAs 

or the USDE, as appropriate; and 
 if sanctions or remedial action are called for, it is the USDE who is responsible for 

applying them. 
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A JOINT MEMORIAL

REQUESTING THE LEGISLATIVE EDUCATION STUDY COMMITTEE TO STUDY

THE USE OF IMPACT AID SET-ASIDE MONEY FOR INDIAN EDUCATION.

WHEREAS, the education of all children is critical to

the future of the state of New Mexico; and

WHEREAS, according to the 2008-2009 tribal education

status report, American Indian students make up eleven

percent of statewide student enrollment; and 

WHEREAS, twenty-three of the eighty-nine school

districts in New Mexico serve American Indian students,

including Albuquerque public schools, Aztec municipal

schools, Bernalillo public schools, Bloomfield public

schools, Central consolidated schools, Cuba independent

schools, Dulce independent schools, Espanola public schools,

Farmington municipal schools, Gallup-McKinley county schools,

Grants-Cibola county schools, Jemez Mountain public schools,

Jemez Valley public schools, Los Lunas public schools,

Magdalena municipal schools, Penasco independent schools,

Pojoaque Valley public schools, Rio Rancho public schools,

Ruidoso municipal schools, Santa Fe public schools, Taos

municipal schools, Tularosa municipal schools and Zuni public

schools; and

WHEREAS, the New Mexico legislature passed the Indian

Education Act in 2003 to further the educational
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opportunities for American Indian students and to enhance

reporting and accountability to Indian parents and tribal

leaders; and

WHEREAS, the New Mexico legislature furthered its

commitment to American Indian students by passing the

American Indian Post-Secondary Education Act in 2009; and

WHEREAS, studies by the office of education

accountability show that, as a group, American Indian

students are poorly prepared for college; since 2000,

two-thirds or more of all American Indian students have taken

remedial courses during their first semester of college; and

WHEREAS, current school performance data, as documented

by the public education department for the twenty-three

identified school districts, indicate extremely low levels of

school performance and little advancement in reading, math

and sciences among American Indian students; and

WHEREAS, the recently concluded audit commissioned by

the senate finance committee found major discrepancies in the

allocation and use of supplemental Public Law 81-874

set-aside funds within several of the twenty-three school

districts serving American Indian populations; and

WHEREAS, four funding programs, including the Indian

Education Act, were used by school districts for American

Indian students; and

WHEREAS, Public Law 81-874, also known as impact aid,
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provides funding to districts and is intended to supplement

district operational efforts to meet the academic and social

needs and priorities of American Indian students, as those

needs and priorities are collaboratively defined by tribal

parents, leaders and the districts; and

WHEREAS, decisions on how to allocate impact aid

funding, which is twenty-five percent above base, reside with

the local school district and tribal leaders; and

WHEREAS, the eight northern pueblos have approved a

resolution calling for increased accountability in the use of

impact aid set-aside funds to meet the educational needs and

priorities of American Indian students and for strengthened

collaboration with pueblo leadership;

NOW, THEREFORE, BE IT RESOLVED BY THE LEGISLATURE OF THE

STATE OF NEW MEXICO that the legislative education study

committee be requested to evaluate the status of Public Law

81-874, regarding impact aid set-aside funds, to determine if

the local process used by districts ensures collaboration

with tribal leaders and leads to an accurate identification

of local needs through meaningful assessment processes in

fulfillment of the requirements of law and American Indian

policies and procedures; and

BE IT FURTHER RESOLVED that the study examine the use of

impact aid supplemental funds within the twenty-three

districts to ensure that those funds are used to meet
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statutory requirements and to address educational needs to

support the success of American Indian students; and

BE IT FURTHER RESOLVED that the legislative education

study committee hold hearings to receive testimony from the

assistant secretary of the Indian education division of the

public education department, the secretary of Indian affairs,

a representative from the American Indian post-secondary

education division of the higher education department, tribal

leaders, representatives from tribal colleges, parents of

American Indian students, school district superintendents and

other interested individuals or organizations; and 

BE IT FURTHER RESOLVED that copies of this memorial be

transmitted to the co-chairs of the New Mexico legislative

council and to the chair and vice chair of the legislative

education study committee.                                    
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ATTACHMENT 3 

LIST OF SCHOOL NEW MEXICO SCHOOL DISTRICTS THAT SERVE  

AMERICAN INDIAN SCHOOL DISTRICTS 

 

According to the Public Education Department’s analysis of SJM 35, Study Indian Education 
Impact Aid Money, the following are New Mexico school districts that have significant 
populations of American Indian students: 

 

1. Albuquerque Public Schools 

2. Aztec Municipal Schools 

3. Bernalillo Public Schools 

4. Bloomfield Public Schools 

5. Central  Consolidated Schools 

6. Cuba Independent Schools 

7. Dulce Independent Schools 

8. Española Public Schools 

9. Farmington Municipal Schools 

10. Gallup-McKinley County Schools 

11. Grants-Cibola County Schools 

12. Jemez Mountain Public Schools 

13. Jemez Valley Public Schools 

14. Los Lunas Public Schools 

15. Magdalena Municipal Schools 

16. Peñasco Independent Schools 

17. Pojoaque Valley Public Schools 

18. Rio Ranch Public Schools 

19. Ruidoso Municipal Schools 

20. Santa Fe Public Schools 

21. Taos Municipal Schools 

22. Tularosa Municipal Schools 

23. Zuni Public Schools 
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