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The fifth meeting of the Economic and Rural Development Committee (ERDC) was
called to order by Senator Bernadette M. Sanchez, vice chair, at 10:25 a.m. on Wednesday, 
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The guest list is in the meeting file.
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Wednesday, December 1

Local Food Purchasing Requirement
Senator Keller testified on a bill he is sponsoring to establish local procurement requirements

for food purchased by state government.  The bill requires that by 2016, 10 percent of all food
purchases by state government must be from New Mexico producers and processors and
removes exemptions from this requirement for prisons, hospitals, schools and the governor's
mansion.  Private prisons are not subject to the requirement.  Senator Keller said that the bill will
benefit both big and small growers in New Mexico, which are experiencing economic
challenges.  The bill does not pertain to distributors, only food producers and processors.

Committee members sought clarification on who local producers are.  Senator Keller said the
bill would benefit big and small agricultural operations in the state, including dairy farmers,
pecan growers and the smaller farms that sell to farmers' markets.  Committee members inquired
whether New Mexico is purchasing food from out-of-state producers.  Senator Keller replied that
there may be long-standing purchasing arrangements with out-of-state producers.  The
committee asked how the 10 percent would be measured by agencies.  The percentage would be
based on an agency's budget.  By way of example, Senator Keller described an agency flagging
in-state and out-of-state purchases so as to ensure that, in the aggregate, the 10-percent quota
was met.  The aggregate 10 percent would be inclusive of all purchases (beef, pecans, milk, etc.). 
The committee expressed concern that a quota would serve to increase the price for
state-purchased food.  Senator Keller said the bill is not a "preference" and does not address
price at all; at what price an agency purchases food is totally open to the agency.  He
acknowledged that smaller producers can be more expensive.

Committee members asked how the bill addresses noncompliance.  Senator Keller said there
is no enforcement language in the bill and that enforcement would have to take place through the
courts.  Committee members revisited the issue of pricing and purchasing restrictions under the
Procurement Code.  The Procurement Code requires the state to purchase goods and services
from the lowest bidder.  Purchases above $20,000 are required to be bid on; purchases under
$20,000 are at the discretion of the agency.  Committee members opined that the bill may be in
conflict with the current Procurement Code.  Senator Keller agreed and offered to withdraw the
bill until such time as the Procurement Code purchasing issue could be studied.  Committee
members agreed not to take any further action on the bill. 
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In-State Preference for State Contracts 
Senator Keller testified on a bill he is sponsoring to require a preference for New Mexico

contractors in the awarding of state contracts, including construction contracts.  Senator Keller
said that the bill had been thoroughly vetted among construction industry stakeholders.  He said
that this committee endorsed the bill in the last legislative session, as did two other committees. 
However, he said, the House Business and Industry Committee tabled the bill because the
committee could not agree on what weight to give the preference (from zero to 10 percent).  The
original recommendation was to maintain a weight of five percent, which Senator Keller's bill
does not change.  Senator Keller's current bill is modeled on Nevada law, which better addresses
issues of enforcement and loopholes.  By way of example, Senator Keller said current law has no
enforcement provisions and only requires that a company have an office in New Mexico to avail
itself of the in-state preference.  There are carve-out provisions for New York-headquartered
companies and telecommunications companies.  Additionally, carve-out provisions exempt
professional services such as architectural services.  Senator Keller opined that so many
exemptions currently exist that the intent behind the preference is essentially ineffective.  The
current law does not benefit New Mexico companies at all.  Senator Keller's bill will require a
company to have residency in New Mexico for five years.  Its enforcement mechanisms require a
company to submit within 30 days of bidding on a contract an affidavit signed by a certified
public accountant that validates the company as an in-state company.  The bill exempts
entrepreneurs, as long as they have been based in New Mexico for five years, and companies that
relocate, as defined by 80 percent of their work force being based in New Mexico, which would
be eligible for the preference right away.  The bill only pertains to public works contracts and
does not affect the private sector.  Committee members asked for comments from the audience. 
Representatives from New Mexico's sheet metal, electric, subcontractor and building and
maintenance sectors of the construction industry expressed their support for the bill.

Upon a motion by Representative Lundstrom, seconded by Senator Harden, the committee
endorsed the bill without objection.

Create a Consistent Agency Rulemaking Process 
This bill is intended to address minute points in the rulemaking process.  Kelly O'Donnell,

superintendent of the Regulation and Licensing Department, chaired the Model State
Administrative Procedures Task Force (MSAPTF) to address how administrative rules are
created under the Administrative Procedures Act.  The draft bill is a unanimous consensus bill of
the task force's disparate members.  New Mexico is the only state that does not follow a uniform
Administrative Procedures Act.  Rather, in New Mexico, agencies have rulemaking discretion. 
This bill would apply to every rulemaking agency and provide for uniformity in the creation and
application of rules, in posting public notices and in recording and tracking results of meetings. 

Committee members asked about the fiscal impact of the bill.  The bill will not create a new
agency.  Committee members asked Mr. Kovnat to write a summary of the Regulatory Process
Subcommittee's deliberations on rulemaking and the bill.  Mr. Kovnat stated that the issue of
rulemaking was discussed by the Regulatory Process Subcommittee in its two hearings.  The
initial idea was for the MSAPTF to examine legislative oversight of agency rulemaking,
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specifically where the legislature's powers versus the executive's powers begin and end relative
to rulemaking.  The MSAPTF also authored a bill creating the Office of Administrative
Hearings, which was subsequently heard by the Government Restructuring Task Force.  While
neither of these bills addresses the separation of powers issue, it is a common area of concern to
the legislature, and it is addressed by other legislation that the committee would consider for
endorsement during the meeting. 

Committee members asked whether the legislature has any oversight over the rulemaking
process discussed in the immediate bill, and they wondered whether the bill provides sufficient
public notice.  The bill requires public notice in all of the following venues:  an agency's district
field offices, in newspapers and, for those districts without newspapers, on radio and television. 
It also requires notice to the Legislative Council Service.  Committee members felt that the
language pertaining to public notice was unclear, so they asked that the language be reviewed by
a lawyer.  Members also felt that the phrase "provide to the public" was defined differently in
two places in the bill. 

Mr. Kovnat clarified the language, saying that the "and" makes it clear that all public notice
venues are required.  Committee members recommended that Senator Keller review the Open
Meetings Act. 
 

Upon a motion by Senator Rodriguez, seconded by Senator Boitano, the committee endorsed
the bill without objection.

Joint Resolution for Constitutional Amendment for Legislative Veto of Rules 
Representative Chavez is sponsoring a joint resolution to propose a constitutional

amendment to provide the legislature with veto power of agency rules.  The proposed
constitutional amendment would give legislative oversight over rulemaking by agencies by a
veto of a majority of each house. 

Committee members asked whether other state legislatures have the authority to override the
executive branch.  Representative Chavez said that four years ago, a similar bill providing
legislative veto power was brought before the New Mexico Senate.  The governor vetoed the
bill.  This resolution will support amending the Constitution of New Mexico and will be brought
to New Mexico's voters. 

Upon a motion by Representative Lundstrom, seconded by Representative Barreras, the
committee endorsed the bill without objection.

Limit Agency Authority to Make Rules 
This is a bill to require agencies to cite specific statutory authority when making rules. 

Committee members described the bill as taking out the loopholes and providing greater clarity
on the legislative authority for rulemaking, restricting agencies to creating administrative
procedures instead of policies. 
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Mr. Kovnat said that the bill changes language in enabling clauses from "reasonable" and 
"procedures" to "reasonable procedural".  The bill narrows the authority of agencies to 
interpret legislative intent. 

Upon a motion by Senator Rodriguez, seconded by Representative Lundstrom, the committee
endorsed the bill without objection.

Limited Liability for Space Flight Manufacturers
This is a bill to extend limited liability for space flight entities to include manufacturers.  The

bill is modeled on Florida law.  The Senate Judiciary Committee, the only committee to consider
the bill previously, did not pass it.  

Committee members opined that the limited liability issue is a trial lawyer issue.  Tom
Horan, who will be registered as a lobbyist for Virgin Galatic, said that last year's bill immunized
operators.  However, it did not immunize Boeing, which is the manufacturer of the space craft. 
This legislation would immunize suppliers and manufacturers alike.  Last year's bill only
pertained to operators.  If passed, the legislation would mean that New Mexico's limited liability
laws are similar to Virginia's and Florida's.  The intent of the bill is to put the businesses that
work with flight entities in the same position as the operator. 

Committee members asked whether the bill would affect the state's liability.  The bill does
not contain language regarding the liability of the state.  Mr. Horan said that the state would not
be liable, just as when a plane crashes at Albuquerque Sunport, the airport facility is not liable
unless, for example, a truck is left on the tarmac.  The Tort Claims Act requires a greater nexus. 
Committee members suggested that the bill be evaluated by the New Mexico Finance Authority
Oversight Committee.  Committee members unanimously agreed to withdraw the bill. 

Scratch-Off Lottery for Student Launch Program 
Senator Ulibarri testified on a bill to create a lottery game to fund the student launch

program, a math and science education program for New Mexico youth.  Committee members
asked whether the proposed funding mechanism would involve establishing a new lottery fund. 
Senator Ulibarri said the designated lottery fund would not divert money from the general lottery
fund for education because people would be purchasing a lottery card specifically designated for
the student launch program.  Committee members asked whether the Spaceport would consider
partnering with existing science and math education programs, such as the "Explore" program
that operates in all 33 counties in New Mexico.  Senator Ulibarri said that funding mechanisms
for the Spaceport education program are still at the conceptual stage but that anything the
legislature can do to advance the education of New Mexico children should be supported. 
Additionally, federal matching funds are available for the science and math education program at
the Spaceport.  Committee members said they are hesitant to create a new lottery program that
would compete with the existing lottery's general fund for education.  They opined that
establishing a lottery designated to a specific education program establishes a dangerous
precedent by diluting potential incoming lottery money from the general fund at a time in which
the fund is financially challenged. 
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Committee members suggested that a line item be built into the Spaceport's budget, as
determined by the Legislative Finance Committee, and that it also be submitted to the
Legislative Education Study Committee.  Senator Ulibarri agreed to withdraw the bill and submit
it to both committees. 

Time Frames for License Applications 
Senator Ulibarri testified on a bill that will require agencies to set response times when

people apply to agencies for permits or licenses.  Senator Ulibarri said that agencies sometimes
take upwards of 18 months to respond to a request for permits.  This bill mandates that agencies
establish, by rule, time frames in which they are obligated to respond to permit or license
applications. 

Upon a motion by Representative Lundstrom, seconded by Senator Martinez, the committee
endorsed the bill without objection.

Public Notices on Broadcaster Web Sites 
This bill will require broadcasters to post on their web sites any public notices for which an

agency has purchased air time.  The purpose of the bill is to publicize public notices better,
particularly in communities that lack a local newspaper. 

Committee members said they had discussed in a previous hearing the issue of
broadcasting legal notices.  At the time, they determined that it would be better to read a public
notice than to hear one.  Members further discussed that there is limited internet access in many
rural localities in New Mexico.  Mr. Kovnat replied that a web site has been created to serve as a
centralized location for public notices, which the bill would make the responsibility of
broadcasters to oversee.  Committee members asked whether the requirement would have any
fiscal impact on the state; it appears that it will not.  They opined that a web site serving as a
repository of public notices is a good idea and imperative.  Committee members asked the
audience for its objections.  Mr. Horan and Philip M. Lucey, executive director of the New
Mexico Press Association (NMPA), said that a web site for public notices already exists to
which all New Mexico newspapers automatically upload public notices.  Seventeen states have
similar web sites.  Mr. Lucey said a concern of the NMPA is those instances in which a notice
fails to be posted; for example, a foreclosure notice.  Committee members said that they
understand that concern. 

Upon a motion by Senator Martinez, seconded by Senator Boitano, the committee endorsed
the bill without objection.

Border Trucking 
This bill, which was presented to the New Mexico Finance Authority Oversight Committee,

would relax permit requirements for overweight vehicles within six miles of the New
Mexico/Mexico border.  The bill also imposes penalties for operating within that six-mile radius
if the weight of the load surpasses 86,400 pounds.  The bill was presented to the legislature by
the Border Authority.
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Upon a motion by Representative Lundstrom, seconded by Senator Martinez, the committee
endorsed the bill without objection.

Flexibility for Local Building Inspectors 
This bill will allow municipalities to share building inspectors so as to avoid duplication. 

The bill will enable jurisdictions to share inspectors and will allow inspectors to have multiple
certifications. 

Committee members asked if the bill would allow state inspectors to do city inspections, and
vice versa.  The purpose of the bill is to give local jurisdictions the same tools that the state has
in inspecting buildings.  Committee members noted that cities and counties already have
agreements with the Construction Industries Division (CID) of the Regulation and Licensing
Department to do the inspections themselves.  A committee member said that due to budget
shortfalls, the CID is short of staff.  Therefore, a bill of this kind is needed to help the
construction industry realize cost efficiencies and, in doing so, to aid New Mexico's economic
growth. 

Committee members asked for objections from the audience.  Steve Crespin, who sits on the
board of the Construction Industries Commission and who represents the Licensed Mechanical
Contractors Association, said that he could not comment on the bill until he has an opportunity
to review it.  Additionally, he said the commission's executive director, Lisa Martinez, had been
directed not to attend today's hearing.  Mr. Crespin said that the biggest concern of the
association is the need to adjust to a patchwork quilt of building codes across the state, especially
on the commercial side.  He said that the bill has not had input from contractors and other trades,
just from the inspectors' side of the process.  He felt that as a result, the bill would hinder
economic development. 

Committee members disagreed with Mr. Crespin, saying that it is important that the bill
would not create a patchwork quilt of codes.  It is designed to do the opposite; that is, to create
uniform codes throughout the state.  The bill would repeal the Construction Industries Licensing
Act and change the CID's management of local inspectors.  The CID would otherwise retain the
same authority and obligations.  The committee members asked for a show of hands in support
of the bill.  Among others, those that supported the bill included the Association of Contractors
of New Mexico, the New Mexico Conference of Building Officials, the Council of Code
Officials, the American Subcontractors Association, which supported the bill in concept, and
building officials from Rio Rancho, Las Cruces, Hobbs, Clovis, Bernalillo, Angel Fire, Taos and
Corrales. 

Mr. Crespin was in opposition to the bill. 

Upon a motion by Senator Boitano, seconded by Senator Harden, the committee endorsed the
bill without objection.

Bill Inspector Sharing Among Municipalities 

- 7 -



This bill would amend and repeal the CID's authority over municipal inspectors.  

Upon a motion by Senator Rodriguez, seconded by Senator Martinez, the committee
endorsed the bill without objection.

Life and Health Insurance Guaranty Law 
This bill raises the financial guarantees for life and health insurance policies.  The bill would

guarantee on a state level up to $300,000 for long-term care, $250,000 for annuities and
$300,000 for life insurance.  The increase will be funded through assessments on insurance
companies doing business in New Mexico.  The insurance companies then pay into a fund that is
operated by the insurance industry to cover insolvencies.  The fund provides a safety net to the
industry, increases coverage and increases uniformity among insurance companies.  Almost
every state has a guaranty fund.  The insurance industry supports the increase and the
assessment.  Committee members asked how the assessment would affect policy premiums, as
many New Mexicans are struggling to meet their premiums.  The premium increases would
depend on the number of insolvencies that occur in the future, but New Mexico law restricts
increases to two percent of premium costs.  Committee members asked how many insurers have
gone bankrupt in New Mexico.  Two companies doing business in New Mexico, but not based in
New Mexico, have gone bankrupt.  The bill was also presented to the Legislative Health and
Human Services Committee and Courts, Corrections and Justice Committee, both of which saw
the subject matter as outside their purview. 

Upon a motion by Senator Martinez, seconded by Senator Harden, the committee endorsed
the bill without objection.

Electric Utilities Infrastructure Cost Recovery 
Senator Harden testified on a bill permitting cost recovery for the building of electrical

transmission lines.  Sonya Phillips of Xcel Energy testified that the Public Regulation
Commission permits utilities to recover utility line costs.  A rate rider allows utility companies to
recover costs, and rate riders are done in several states.  The rate riders are an incentive to utility
companies to build more transmission lines. 

Committee members asked for objections from the audience.  Karen Foster, lobbyist for
Shell Energy, who partners in the SunZia transmission project, said that a rate rider would give
an unfair advantage to utility companies.  She suggested that the bill require utilities to clear
their queue instead and that there is a transmission line bureaucracy.  She said she looks forward
to working with the sponsor of the bill but reiterated that there needs to be a level playing field
and a clearing of existing roadblocks.  Ms. Phillips replied that Shell is a for-profit company,
whereas Xcel is a regulated utility.  As a result, there will never be a level playing field.  For
example, unlike Shell, Xcel pays for construction costs up front and then recovers its costs. 

Upon a motion by Senator Ulibarri, seconded by Representative Gray, the committee
endorsed the bill without objection.
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Broadband Appropriation and Youth Entrepreneurship 
This is a bill to appropriate $200,000 from the Public Project Revolving Fund to the

Economic Development Department for expenditure in fiscal year 2012 to enhance broadband
access and to support youth entrepreneurship in rural areas. 

Committee members said that a federal grant for the same purpose had already been directed
to develop broadband access in rural New Mexico.  They opined that while they are not opposed
to encouraging youth entrepreneurship, they are hesitant to endorse a new appropriation. 

Upon a motion by Representative Lundstrom, seconded by Senator Martinez, the committee
endorsed the bill, as amended.  Senator Boitano, Representative Gray and Senator Harden
opposed endorsement of this bill. 

Minutes 
Upon a motion by Senator Boitano, seconded by Senator Martinez, the committee approved

without objection the minutes of the September 20-21, 2010 and November 18-19, 2010
meetings of the ERDC. 

Adjourn 
There being no further business before the committee, the fifth and final meeting of the 2010

interim ERDC was adjourned at 2:30 p.m. 
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