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A44TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000

HOUSE BI LL 276

| NTRODUCED BY
Terry T. Marquardt

AN ACT

RELATI NG TO HUVMAN | MMUNGDEFI CI ENCY VI RUS TESTI NG PROVI DI NG

FOR TESTI NG W THOUT | NFORVED CONSENT FOR EXPGOSED | NDI VI DUALS

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO

Section 1.

Section 24-2B-2 NVSA 1978 (being Laws 1989,

Chapter 227, Section 2, as anended) is anended to read:

"24-2B- 2.
test designed t
its antigen or
consent of the
as provided in
24- 2B-5. 3 NVBA

an expl anation

| NFORMVED CONSENT. - - No person shall performa
o identify the human i nmunodeficiency virus or
anti body without first obtaining the inforned
person upon whomthe test is perforned, except
Section 24-2B-5, 24-2B-5.1, [ef] 24-2B-5.2 or
1978. Informed consent shall be preceded by

of the test, including its purpose, potenti al

uses and limtations and the neaning of its results. Consent

need not be in witing [prewvided] if there is docunentation

in the nedica
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record that the test has been expl ained and
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t he consent has been obtained."

Section 2. Section 24-2B-5 NMSA 1978 (being Laws 1989,
Chapter 227, Section 5) is anended to read:

"24-2B-5. | NFORMED CONSENT NOT REQUI RED. - - | nf or ned
consent for testing is not required and the provisions of

Secti on [ +—ef—the—Hurman—tunodeteierey—Virus—Fest—Aet]
24-2B-2 NWVSA 1978 do not apply for:

A. a health care provider or health facility
perform ng a test on the donor or recipient when the health
care provider or health facility procures, processes,

di stributes or uses a human body part, including tissue and
bl ood or bl ood products, donated for a purpose specified
under the Uniform Anatomical G ft Act or for transpl ant

reci pients or senen provided for the purpose of artificial

i nsem nation and such test is necessary to assure nedica
acceptability of a recipient or such gift or senmen for the

pur poses i nt ended;

B. the performance of a test in bona fide nedica
energenci es when the subject of the test is unable to grant
or withhold consent and the test results are necessary for
nmedi cal di agnostic purposes to provi de appropriate enmergency
care or treatnent, except that post-test counseling or
referral for counseling shall nonethel ess be required when
the individual is able to receive that post-test counseling.
Necessary treatnment shall not be w thheld pending test
resul ts;

C. the performance of a test for the purpose of

.131120.1
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research if the testing is perfornmed in a manner by which the

identity of the test subject is not known and may not be

retrieved by the researcher; or

£-] D_ the performance of a test done in a setting
where the identity of the test subject is not known, such as
in public health testing prograns and sexually transmtted
di sease clinics.”
Section 3. A new section of the Human | mrunodefi ci ency
Virus Test Act, Section 24-2B-5.3 NMSA 1978, is enacted to
read:

"24-2B-5.3. [NEWNMATERI AL] | NFORMVED CONSENT NOT

REQUI RED- - TESTI NG OF PERSONS WHO ARE SOURCE | NDI VI DUALS. - -

A, As used in this section:

(1) "exposed individual" neans a health care

provider, first responder or other person, including an
enpl oyee, volunteer or independent contracted agent of a
heal th care provider or |aw enforcenment agency, while acting
within the scope of his enploynent; or a person who, while
receiving services froma health care provider, is
significantly exposed to the blood or other potentially

i nfectious material of another person, when the exposure is

.131120.1
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proximately the result of the activity of the exposed
i ndi vidual or receipt of health care services fromthe source
i ndi vi dual
(2) "significantly exposed" neans direct
contact with bl ood or other potentially infectious materi al
of a source individual in a manner that is capabl e of
transmtting the human i mmunodefici ency virus; and
(3) "source individual" means a person whose

bl ood or other potentially infectious material may have been
or has been the source of a significant exposure.

B. A test designed to identify the human
i mmunodeficiency virus or its antigen or antibody may be
performed wi thout the consent of a source individual when an
exposed individual is significantly exposed.

C. If consent to performa test on a source
i ndi vi dual cannot be obtai ned pursuant to the provisions of
Section 24-2B-2 or 24-2B-3 NVSA 1978, the exposed individual
may petition the court to order that a test be performed on
t he source individual; provided that the sane test shal
first be perforned on the exposed individual. The test nmay
be performed on the source individual regardless of the
result of the test performed on the exposed individual. |If
t he exposed individual is a mnor or inconpetent, the parent
or guardian may petition the court to offer that a test be
perfornmed on the source individual

D. The court may issue an order based on a finding

of good cause after a hearing at which both the source

.131120.1
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i ndi vi dual and the exposed individual have the right to be
present. The hearing shall be conducted within seventy-two
hours after the petition is filed. The petition and al
proceedi ngs in connection with the petition shall be under
seal. The test shall be adm nistered on the source
i ndividual within three days after the order for testing is
ent ered.

E. The results of the test shall be disclosed only
to the source individual and the exposed or the exposed
i ndividual's parent or guardian. Wen the source individual
or the exposed individual has a positive test result, both
shall be provided with counseling as provided in Section

24-2B-4 NVBA 1978."
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