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HOUSE BI LL 465
4A4TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY
Raynmond G Sanchez

AN ACT
RELATI NG TO STATE EDUCATI ONAL | NSTI TUTI ONS; CHANG NG
PROVI SI ONS RELATI NG TO LIABILITY Rl SKS OF THOSE | NSTI TUTI ONS
TO BROADEN OPTI ONS FOR COVERI NG THOSE RI SKS

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 15-7-2 NVBA 1978 (being Laws 1978,
Chapter 166, Section 7, as anended) is anended to read:
"15-7-2. RI SK MANAGEMENT DI VI SI ON. - -
A. There is established a "risk nanagenent
di vi sion" of the general services departnent. The director
of the risk managenment division shall be appointed by the
secretary of general services. The director shall be
know edgeabl e and experienced in general insurance practices.
The director shall be responsible for the acquisition and
adm ni stration of all insurance purchased by the state.

Except as provided by this section or by Paragraph (3) of
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Subsection A of Section 41-4-20 NVMSA 1978, no state agency

may procure any kind of insurance other than through the risk
managenent di vi si on.
B. The risk managenent division shall apportion to

each state agency insured by the division its contributions

toward the purchase of insurance or for the providing of
coverage for any risk not insured. The anount of
contribution by each agency shall be determ ned by the risk
managenent division and shall reflect the respective risks of
each agency. Al contributions toward the purchase of

i nsurance or for the coverage of any risk not insured shal

be paid into the public liability fund, the workers
conmpensation retention fund, the public property reserve fund
or the group self-insurance fund, as appropriate. The
department of finance and administration may col |l ect or
transfer funds from each agency to cover insurance or other
costs, pursuant to the risk nanagenent division's

i nstructions.

C. The director, upon a finding that efficiency
and econony so require, nmay authorize any state agency to
pur chase insurance for, or otherw se cover, vision, dental,
any group or individual health, life, accidental death and
di snmenbernent or disability coverage. Any authorization
granted shall be conditioned upon the prior approval by the
director of any policy to be purchased and the premiumto be
paid by the agency."

Section 2. Section 41-4-3 NVBA 1978 (being Laws 1976,
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Chapter 58, Section 3, as anended) is anmended to read:
"41-4-3. DEFINITIONS.--As used in the Tort O ains Act:

A.  "board" neans the risk nmanagenent advisory
boar d;

B. "governmental entity" nmeans the state or any
| ocal public body as defined in Subsections C, [anrd] H and |
of this section;

C. "local public body" neans all political
subdi vi sions of the state and their agencies,
instrumentalities and institutions and all water and natural
gas associ ati ons organi zed pursuant to Chapter 3, Article 28
NVBA 1978;

D. "law enforcenent officer" neans any full-tine
sal ari ed public enployee of a governnental entity whose
principal duties under law are to hold in custody any person
accused of a crimnal offense, to maintain public order or to
make arrests for crines, or nenbers of the national guard
when called to active duty by the governor

E. "nmaintenance" does not i nclude:

(1) conduct involved in the issuance of a
permt, driver's license or other official authorization to
use the roads or highways of the state in a particular
manner; or

(2) an activity or event relating to a
public building or public housing project that was not
f oreseeabl e;

F. "public enpl oyee" neans any officer, enployee
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or servant of a governnental entity, excluding independent
contractors except for individuals defined in Paragraphs (7),
(8), (10) and (14) of this subsection, or of a corporation
organi zed pursuant to the Educational Assistance Act or the
Mort gage Fi nance Authority Act and including:

(1) elected or appointed officials;

(2) law enforcenent officers;

(3) persons acting on behalf or in service
of a governmental entity in any official capacity, whether
wi th or without conpensation

(4) Llicensed foster parents providing care
for children in the custody of the human services departnent,
corrections department or departnent of health, but not
i ncluding foster parents certified by a licensed child
pl acement agency;

(5) nenbers of state or |ocal selection
panel s established pursuant to the Adult Conmunity
Corrections Act;

(6) nenbers of state or |ocal selection
panel s established pursuant to the Juvenile Comunity
Corrections Act;

(7) licensed nedical, psychol ogical or
dental arts practitioners providing services to the
corrections departnment pursuant to contract;

(8) nenbers of the board of directors of the
New Mexi co conprehensi ve health insurance pool

(9) individuals who are nenbers of nedical
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revi ew boards, conmittees or panels established by the
educational retirenent board or the retirenment board of the
public enpl oyees retirenment associati on;

(10) Ilicensed nedical, psychol ogical or
dental arts practitioners providing services to the children,
youth and fam |ies departnent pursuant to contract;

(11) rmenbers of the board of directors of
t he New Mexi co educati onal assistance foundation

(12) nmenbers of the board of directors of
t he New Mexico student | oan corporation;

(13) menbers of the New Mexi co nortgage
finance authority; and

(14) volunteers, enployees and board nenbers
of court-appoi nted special advocate prograns;

G "scope of duties" means perform ng any duties
that a public enployee is requested, required or authorized
to performby the governnmental entity, regardl ess of the tine
and pl ace of performance; [and]

H "state" or "state agency" neans the state of
New Mexi co or any of its branches, agencies, departnents,
boards, instrunentalities or institutions; and

|. "state educational institution" nmeans the state

institutions nanmed in Article 12, Section 11 of the

constitution of New Mexico."
Section 3. Section 41-4-16 NVBA 1978 (being Laws 1977,

Chapter 386, Section 12) is anmended to read:
"41-4-16. NOTI CE OF CLAIMS. - -
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A.  Every person who clains danages fromthe state
or any local public body under the Tort Cains Act shal

cause to be presented for clains against a state educati onal

institution that has elected to self-insure or purchase

commercial _insurance pursuant to Paragraph (3) of Subsection

A of Section 41-4-20 NVBA 1978, to the president of the state

educational institution, to the risk managenent division of

the general services departnent for all other clains against

the state, to the mayor of the nunicipality for clains
against the municipality, to the superintendent of the school
district for clainms against the school district, to the
county clerk of a county for clains against the county or to
the adm nistrative head of any other |ocal public body for

cl ai ms agai nst such | ocal public body, within ninety days
after an occurrence giving rise to a claimfor which inmunity
has been waived under the Tort Clains Act, a witten notice
stating the tinme, place and circunstances of the |oss or
injury.

B. No suit or action for which inmunity has been
wai ved under the Tort Clainms Act shall be maintained, and no
court shall have jurisdiction to consider any suit or action
agai nst the state or any |ocal public body unless notice has
been given as required by this section or unless the
governnmental entity had actual notice of the occurrence. The
time for giving notice does not include the tinme, not
exceedi ng ninety days, during which the injured person is

i ncapacitated fromgiving the notice by reason of injury.
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C. Wen a claimfor which inmunity has been wai ved
under the Tort Clains Act is one for wongful death, the
required notice may be presented by or on behalf of the
personal representative of the deceased person or any person
claimng benefits of the proceeds of a wongful death action
or the consular officer of a foreign country of which the
deceased was a citizen, within six nonths after the date of
the occurrence of the injury which resulted in the death; but
if the person for whose death the claimis nade has presented
a notice that would have been sufficient had he lived, an
action for wongful death may be brought w thout any
addi ti onal notice."

Section 4. Section 41-4-20 NVBA 1978 (being Laws 1978,
Chapter 166, Section 3, as anended) is anended to read:
"41-4-20. COVERAGE OF Rl SKS- - | NSURANCE. - -

A It [shalHH—be] is the duty of governnenta
entities to cover every risk for which inmunity has been
wai ved under the provisions of the Tort C ains Act or any
[iability inposed under Section 41-4-4 NVBA 1978 as foll ows:

(1) local public bodies shall cover every
such risk or liability as foll ows:
(a) for arisk for which imunity has
been wai ved pursuant to Sections 41-4-9, 41-4-10 and 41-4-12
NMSA 1978, the | ocal public body shall cover the risk, and
for any commercially uninsurable risk for which public
liability fund coverage is nade available, the | ocal public

body may insure the risk in accordance with the provisions of
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Section 41-4-25 NVBA 1978;

(b) for excess liability for damages
ari sing under and subject to the substantive |law of a
jurisdiction other than New Mexico, including but not limted
to other states, territories and possessions and the United
St ates [ ef—Arer+ea], the |l ocal public body shall provide
coverage in accordance with the provisions of Subsection B of
Section [43+4-27# 41-4-28 NVBA 1978, if coverage is
avai |l abl e; and

(c) for arisk or liability not covered
pursuant to Subparagraphs (a) and (b) of this paragraph, the
| ocal public body shall purchase insurance, establish
reserves or provide a conbination of insurance and reserves
or provide insurance in any other manner authorized by |aw,
[ anel]

(2) for state agencies except for state

educational institutions that have elected to obtain

commercial insurance or to self-insure pursuant to Paragraph

(3) of this subsection, the risk managenent division of the

general services departnent shall insure or otherw se cover

every such risk or liability in accordance with the

provi sions of Section 41-4-23 NMSA 1978. Coverage shal
include but is not limted to coverage for all such liability
arising under and subject to the substantive |aw of a
jurisdiction other than New Mexico, including but not limted
to other states, territories and possessions and the United

St at es [ ef—Arer€ea]; and
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(3) a state educational institution shal

obtain coverage in accordance with Paragraph (2) of

Subsection A of this section or, in the alternative, may:

(a) purchase commerci al insurance

coverage for the risks for which inmmunity is wai ved under the

Tort Cains Act and for risks and liability arising under and

subject to the substantive law of a jurisdiction other than

New Mexico, including but not limted to other states,

territories and possessions of the United States;

(b) self-insure sone or all of the

ri sks described in Subparagraph (a) of this paragraph by

establi shing and nmintaining reserves for self-insurance

pur poses through appropriations or contributions; or

(c) any conbination of the nethods

descri bed in Subparagraphs (a) and (b) of this paragraph.

B. The departnent of finance and adm nistration
shal | not approve the budget of any governnental entity that
has not budgeted an adequate anount of noney to insure or
ot herwi se cover pursuant to this section or Section 3-62-2
NMSA 1978 every risk of the governmental entity for which
i Mmunity has been wai ved under the provisions of the Tort
Clainms Act or liability inposed under Section 41-4-4 NVSBA

1978. The [ publHe—schosl{financedivistonofthedepartrent
ef—+nance—and—admnistratien] state departnent of public

educati on shall not approve the budget of any school district
[ whi€h] that has failed to budget sufficient revenues to

i nsure or otherw se cover pursuant to this section every risk
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for which immunity has been wai ved pursuant to the provisions
of the Tort Clains Act or liability inmposed under Section
41-4-4 NVBA 1978.

C. No liability insurance may be purchased by any
governmental entity other than as authorized by the Tort
Clainms Act."

Section 5. Section 41-4-23 NVBA 1978 (being Laws 1977,
Chapter 386, Section 17, as anended) is amended to read:
"41-4-23. PUBLIC LIABILITY FUND CREATED- - PURPCSES. - -

A. There is created the "public liability fund".
The fund and any income fromthe fund shall be held in trust,
deposited in a segregated account and invested by the general
services departnent with the prior approval of the state
board of finance.

B. Money deposited in the public liability fund
may be expended by the risk managenent division of the
general services departnent:

(1) to purchase tort liability insurance for
state agencies and their enployees and for [anry] a state

educational institution or local public body participating in

the public liability fund and [Hs] their enpl oyees;

(2) to contract with one or nore consulting
or clains adjusting firnms pursuant to the provisions of
Section 41-4-24 NVSA 1978;

(3) to defend, save harm ess and i ndemify
any state agency or enployee of a state agency or a | oca

public body or an enpl oyee of such | ocal public body for any

.131753. 1



new
= del ete

underscored materi a

[ bracketed—raterial]

© 00 N oo o~ W N P

N N NN NN B B R R R R R R R R
g B W N B O © ©® N O OO0 M W N P O

claimor liability covered by a valid and current certificate
of coverage to the limts of such certificate of coverage;

(4) to pay clainms and judgnents covered by a
certificate of coverage;

(5) to contract with one or nore attorneys
or law firnms on a per-hour basis, or with the attorney
general, to defend tort liability clains agai nst government al
entities and public enployees acting within the scope of
their duties;

(6) to pay [any] costs and expenses incurred
in carrying out the provisions of this section;

(7) to insure or provide certificates of
coverage to school bus contractors and their enpl oyees,
not wi t hst andi ng Subsection F of Section 41-4-3 NVBA 1978, for
any conparable risk for which imunity has been wai ved for
publ i c enpl oyees pursuant to Section 41-4-5 NMSA 1978, if the
coverage is commercially unavail abl e; except that coverage
for exposure created by Sections 41-4-9, 41-4-10 and 41-4-12
NMSA 1978 shall be provided to its nmenber public schoo
districts and participating other educational entities of the
public school insurance authority, by the authority, and
except that coverage shall be provided to a contractor and
hi s enpl oyees only through the public school insurance
authority or its successor, unless the district to which the
contractor provides services has been granted a wai ver by the
authority or the authority is not offering the coverage for

the fiscal year for which the division offers its coverage.
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A |l ocal school district to which the division nmay provide
coverage may provide for marketing and servicing to be done
by licensed insurance agents who shall receive reasonabl e
conpensation for their services; and

(8) to insure or provide certificates of
coverage for any ancillary coverage typically found in
comercially available liability policies provided to
governnmental entities, if the coverage is comercially
unavai |l abl e.

C. No settlenent of any claimcovered by the
public liability fund in excess of five thousand dollars
($5,000) shall be made unless the settlenent has first been
approved in witing by the director of the risk nmanagenent
di vi sion of the general services departnment. This subsection
shall not be construed to limt the authority of an insurance
carrier, covering any liability under the Tort Clainms Act, to
conprom se, adjust and settle clains agai nst governnent al
entities or their public enployees.

D. dains against the public liability fund shal
be made in accordance with rules or regul ations of the
director of the risk managenent division of the genera
services departnent. |If the director of the risk nanagenent
di vi sion has reason to believe that the fund, including any
transfers to the fund fromthe risk reserve, would be
exhausted by paynent of all clains allowed during a
particular state fiscal year, pursuant to regulations of the

ri sk managenent division, the anmounts paid to each cl ai mant
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and other parties obtaining judgnents shall be prorated, with
each party receiving an anmount equal to the percentage his
own paynent bears to the total of clains or judgnents

out st andi ng and payable fromthe fund. Any anounts due and
unpaid as a result of such proration shall be paid in the
follow ng fiscal years.

E. On or before June 15 of each fiscal year, the
ri sk managenent advisory board shall cal culate the current
cash bal ance in the public liability fund, all revenue
projected to be deposited into the fund during the next
fiscal year and all expenditures projected to be made from
the fund during the next fiscal year. Wthin fifteen days of
the cal culation, ninety percent of all projected excess cash
bal ances shall be transferred to the risk reserve. Excess
cash bal ances shall be cal cul ated as the current cash bal ance
pl us projected revenue mnus projected expenditures."

Section 6. Section 41-4-26 NVBA 1978 (being Laws 1978,

Chapter 166, Section 18, as anended) is amended to read:

"41-4-26. HOVE RULE MUNI CI PALI TY TORT CLAI M5 ORDI NANCES- -

STATE EDUCATI ONAL | NSTI TUTI ON RESQOLUTI ON- - SEVERABI LI TY- -

APPLI CABI LI TY. - -

A.  Any provision of an ordi nance adopted by a hone
rule municipality providing for the insurance or self-
i nsurance of tort liability risks of the home rule
municipality is declared to be severable if any part or
application of [sueh] the ordinance is held invalid.

B. [Amy] A hone rule nmunicipality [whieh] that has
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adopt ed an ordi nance providing for the insurance or self-

i nsurance of any or all of the tort liability risks of the
municipality shall not be eligible to participate in the
public liability fund created pursuant to Section 41-4-23
NVBA 1978.

C. A home rule nunicipality [whieh] that has
adopted an ordi nance insuring or self-insuring its tort
liability risks prior to July 1, 1978 or [whieh] that has
adopted an ordi nance after July 1, 1978 insuring or self-
insuring its tort liability risks pursuant to Subsection B of

Section 41-4-25 NVBA 1978, and a state educati onal

institution that has adopted a resolution insuring or self-

insuring its tort liability risks pursuant to Paragraph (3)

of Subsection A of Section 41-4-20 NVSBA 1978, may el ect to be

covered by the public liability fund created pursuant to
Section 41-4-23 NVBA 1978 for the subsequent cal endar years

by:
(1) giving notice of the repeal of its

ordi nance or_resolution to the risk nmanagenent division prior
to Decenber 1 of any cal endar year; and
(2) paying such assessnments as may be
determ ned by the risk managenent division
D. Cccurrences giving rise to clains arising
during any period of tine in which a hone rule nunicipality

or a state educational institution had a valid or invalid

ordi nance or resolution insuring or self-insuring its risks

shall be governed by the ordinance or resolution in effect at
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the time the clains arose and not by the public liability
fund created pursuant to Section 41-4-23 NVSA 1978."
Section 7. Section 41-4-29 NVBA 1978 (being Laws 1981,
Chapter 269, Section 1, as anended) is anmended to read:
"41-4-29. GOVERNVMENTAL ENTI Tl ES- - HEALTH CARE STUDENTS
LI ABI LI TY COVERAGE- - AUTHORI TY TO PURCHASE. - -

A. CGovernnental entities may purchase public
l[iability fund coverage, if offered, for health care
l[iability of health care students currently enrolled in
health care instructional prograns provided by or through the
governnental entity.

B. The risk managenent division of the general
servi ces departnent may provide public liability fund
coverage for health care liability of health care students
currently enrolled in health care instructional prograns
provi ded by or through a governnmental entity. Such coverage
shall be limted to health care liability risks arising out
of assigned health care instructional activities.

C. A state educational institution that elects to

pur chase commercial insurance or to self-insure pursuant to

Par agraph (3) of Subsection A of Section 41-4-20 NVSBA 1978

may obtain the coverage described in Subsection B of this

section through comercial insurance or it may self-insure.

[€-] D_ This section shall not be construed as

wai ving or otherw se affecting any [geveraretal] gover nnent al

entity's sovereign inmunity or any other limtations or

protections under the Tort Cl ains Act or any other law. This
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section shall not be construed as creating any right of
action agai nst any governnmental entity or any of its
of ficers, enployees or servants for any activities insured
pursuant to this section.”
Section 8. EFFECTI VE DATE. --The effective date of the
provisions of this act is July 1, 2000.
- 16 -
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