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SENATE BILL 3

447TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
| NTRODUCED BY

Carlos R G sneros

FOR THE REVENUE STABI LI ZATI ON AND TAX POLI CY COWMM TTEE

AN ACT
RELATI NG TO UNEMPLOYMENT COVPENSATI ON; DECREASI NG
UNEMPLOYMENT COMPENSATI ON TAXES; AMENDI NG SECTI ONS OF THE
UNEVPLOYMENT COMPENSATI ON LAW

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO

Section 1. Section 51-1-4 NVBA 1978 (being Laws 1969,
Chapter 213, Section 1, as anended) is anended to read:

"51-1-4. MONETARY COMPUTATI ON OF BENEFI TS- - PAYMENT
GENERALLY. - -

A. Al benefits provided herein are payable from

t he unenpl oynent conpensation fund. Al benefits shall be
paid in accordance with such regul ations as the secretary my
prescribe through enpl oynent offices or other agencies as the
secretary may by general rul e approve.

B. Wekly benefits shall be as foll ows:

(1) an individual's "weekly benefit anount”
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is an anmount equal to one twenty-sixth of the total wages for
insured work paid to himin that quarter of his base period
in which total wages were highest. No benefit as so conputed
may be |l ess than ten percent or nore than fifty-two and one-
hal f percent of the state's average weekly wage for al
insured work. The state's average weekly wage shall be
conputed fromall wages reported to the departnent from

enpl oying units in accordance with regul ations of the
secretary for the period ending June 30 of each cal endar year
di vided by the total nunber of covered enpl oyees divided by
fifty-two, effective for the benefit years comenci ng on or
after the first Sunday of the follow ng cal endar year. Any

such individual is not eligible to receive benefits unless

[ Bis—tetal—base-—periodwages—equal—at—teast—onre—andonre—
: bt I : . I i I :
h-s—base—perod—+A—whi-ch—such—wages—are—highest]| he has wages

in at least two quarters of his base period. For purposes of

this subsection, "total wages" neans all renuneration for
i nsured work, including conm ssions and bonuses and the cash
value of all renuneration in a nediumother than cash

(2) each eligible individual who is
unenpl oyed in any week during which he is in a continued
clainms status shall be paid, with respect to such week, a
benefit in an anmount equal to his weekly benefit anount, |ess
that part of the wages, if any, or earnings fromself-
enpl oynent, payable to himwi th respect to such week which is

in excess of one-fifth of his weekly benefit amount. For
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pur poses of this subsection only, "wages" includes al
remuneration for services actually perfornmed in any week for
whi ch benefits are clained, vacation pay for any period for
whi ch the individual has a definite return-to-work date,
wages in lieu of notice and back pay for |oss of enploynent
but does not include paynents through a court for tinme spent
in jury service;

(3) notw thstanding any ot her provision of
this section, each eligible individual who, pursuant to a
pl an financed in whole or in part by a base-period enpl oyer
of such individual, is receiving a governmental or other
pension, retirement pay, annuity or any other simlar
periodi c paynent that is based on the previous work of such
i ndi vidual and who is unenployed with respect to any week
endi ng subsequent to April 9, 1981 shall be paid with respect
to such week, in accordance with regul ati ons prescribed by
the secretary, conpensation equal to his weekly benefit
anount reduced, but not bel ow zero, by the prorated anount of
such pension, retirement pay, annuity or other simlar
periodi c paynent that exceeds the percentage contributed to
the plan by the eligible individual. The maxi num benefit
anount payable to such eligible individual shall be an anount
not nore than twenty-six times his reduced weekly benefit
anmount. |If paynents referred to in this section are being
recei ved by any individual under the federal Social Security
Act, the division shall take into account the individual's

contribution and make no reduction in the weekly benefit
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anmount ;

(4) in the case of a |unp-sum paynent of a
pension, retirement or retired pay, annuity or other simlar
paynent by a base-period enployer that is based on the
previ ous work of such individual, such paynent shall be
al l ocated, in accordance with regul ations prescribed by the
secretary, and shall reduce the anobunt of unenpl oynent
conpensation paid, but not below zero, in accordance wth
Paragraph (3) of this subsection; and

(5) the retroactive paynent of a pension
retirenent or retired pay, annuity or any other simlar
periodi c paynent as provided in Paragraphs (3) and (4) of
this subsection attributable to weeks during which an
i ndi vidual has cl ai med or has been pai d unenpl oynent
conmpensation shall be allocated to such weeks and shal
reduce the anount of unenpl oynment conpensation for such
weeks, but not bel ow zero, by an anount equal to the prorated
amount of such pension. Any overpaynment of unenpl oynent
conmpensation benefits resulting fromthe application of the
provi sions of this paragraph shall be recovered fromthe
claimant in accordance with the provisions of Section 51-1-38
NVBA 1978.

C. Any otherwise eligible individual is entitled
during any benefit year to a total anount of benefits equal
to whichever is the |l esser of twenty-six tinmes his weekly
benefit anobunt or sixty percent of his wages for insured work

pai d during his base period.
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D. Any benefit as determ ned in Subsection B or C
of this section, if not a nultiple of one dollar ($1.00),
shall be rounded to the next lower nultiple of one dollar
($1.00).

E. The secretary may prescribe regulations to
provide for the paynent of benefits that are due and payable
to the | egal representative, dependents, relatives or next of
kin of claimants since deceased. These regul ati ons need not
conformw th the | aws governi ng successi ons, and the paynent
shall be deenmed a valid paynent to the sanme extent as if made
under a formal adm nistration of the succession of the
cl ai mant .

F. The division, onits own initiative, may
reconsi der a nonetary determ nation whenever it is determ ned
that an error in conputation or identity has occurred or that
wages of the claimant pertinent to such determ nation but not
consi dered have been newly discovered or that the benefits
have been all owed or denied on the basis of m srepresentation
of fact, but no redeterm nation shall be nmade after one year
fromthe date of the original nonetary determ nation. Notice
of a redeterm nation shall be given to all interested parties
and shall be subject to an appeal in the sane manner as the
original determnation. |In the event that an appeal
i nvol ving an original nonetary determ nation is pending at
the tinme a redetermnation is issued, the appeal, unless
w t hdrawn, shall be treated as an appeal from such

redeterm nati on."
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Section 2. Section 51-1-5 NMSA 1978 (being Laws 1969,
Chapter 213, Section 2, as anended) is anended to read:
"51-1-5. BENEFIT ELIGA BILITY CONDI TI ONS. - -
A.  An unenpl oyed individual shall be eligible to
recei ve benefits with respect to any week only if he:

(1) bhas made a claimfor benefits with
respect to such week in accordance with such regul ati ons as
the secretary may prescribe;

(2) bhas registered for work at, and
thereafter continued to report at, an enploynment office in
accordance with such regulations as the secretary nmay
prescribe, except that the secretary may, by regul ation,
wai ve or alter either or both of the requirenments of this
paragraph as to individuals attached to regular jobs and as
to such other types of cases or situations with respect to
whi ch he finds that conpliance with such requirenents woul d
be oppressive or would be inconsistent with the purposes of
t he Unenpl oynent Conpensation Law. No such regul ati on shal
conflict with Subsection A of Section 51-1-4 NVSA 1978;

(3) is able to work and is avail able for
work and is actively seeking permanent and substantially
full-time work in accordance with the terns, conditions and
hours conmon in the occupation or business in which the
i ndi vidual is seeking work, except that the secretary may, by
regul ation, waive this requirenent for individuals who are on
tenporary | ayoff status fromtheir regular enploynent with an

assurance fromtheir enployers that the |ayoff shall not
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exceed four weeks or who have an express offer in witing of
substantially full-tine work that will begin within a period
not exceedi ng four weeks;

(4) has been unenpl oyed for a waiting period
of one week. No week shall be counted as a week of
unenpl oynent for the purposes of this paragraph:

(a) wunless it occurs within the benefit
year that includes the week with respect to which he cl ains
paynment of benefits;

(b) if benefits have been paid with
respect thereto; and

(c) unless the individual was eligible
for benefits with respect thereto as provided in this section
and Section 51-1-7 NMVBA 1978, except for the requirements of
this subsection and of Subsection E of Section 51-1-7 NVSA
1978,

(5) has [during—his—base—periot—been—paid
wages—for—nsured—work—totaHngrnot—tess—than—one—and
one—fourth—hi-s—hi-gh—quarter—wages] been paid wages in at

| east two quarters of his base period;

(6) bhas reported to an office of the
division in accordance with the regul ations of the secretary
for the purpose of an exam nation and revi ew of the
i ndividual's availability for and search for work, for
enpl oyment counseling, referral and placenent and for
participation in a job finding or enployability training and

devel opnent program No individual shall be denied benefits
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under this section for any week that he is participating in a
job finding or enployability training and devel opnent
program and
(7) participates in reenploynment services,
such as job search assistance services, if the division
determ nes that the individual is likely to exhaust regul ar
benefits and need reenpl oynent services pursuant to a
profiling system established by the division, unless the
di vi sion determ nes that:
(a) the individual has conpl eted such
services; or
(b) there is justifiable cause for the
individual's failure to participate in the services.
B. A benefit year as provided in Section 51-1-4
NMSA 1978 and Subsection P of Section 51-1-42 NVSA 1978 may
be established; provided no individual may receive benefits
in a benefit year unless, subsequent to the beginning of the
i medi ately precedi ng benefit year during which he received
benefits, he perfornmed service in "enploynment”, as defined in
Subsection F of Section 51-1-42 NVSA 1978, and earned
remuneration for such service in an amount equal to [the

I . " I bt rdividuals_hiel
wages—and—six] at least five tines his weekly benefit anount.

C. Benefits based on service in enploynment defined
i n Paragraph (8) of Subsection F of Section 51-1-42 and
Section 51-1-43 NVSA 1978 are to be paid in the sane anount,

on the sane terns and subject to the sanme conditions as
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conpensati on payable on the basis of other services subject
to the Unenpl oynent Conpensation Law, except that:

(1) benefits based on services perforned in
an instructional, research or principal admnistrative
capacity for an educational institution shall not be paid for
any week of unenpl oyment commencing during the period between
two successive acadenic years or terns or, when an agreenent
provides for a simlar period between two regul ar but not
successive terns, during such period or during a period of
pai d sabbatical |eave provided for in the individual's
contract, to any individual if such individual perfornms such
services in the first of such academic years or terns and if
there is a contract or a reasonabl e assurance that such
i ndividual will performservices in any such capacity for any
educational institution in the second of such academ c years
or ternms;

(2) benefits based on services perforned for
an educational institution other than in an instructional,
research or principal adm nistrative capacity shall not be
pai d for any week of unenpl oynment conmenci ng during a period
bet ween two successive acadenic years or terns if such
services are perfornmed in the first of such acadenmi c years or
terms and there is a reasonabl e assurance that such
i ndividual will perform services for any educati onal
institution in the second of such academ c years or terns.

If conpensation is denied to any individual under this

par agraph and the individual was not offered an opportunity
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to perform such services for the educational institution for
t he second of such academi c years or terns, the individual
shall be entitled to a retroactive paynent of benefits for
each week for which the individual filed a claimand
certified for benefits in accordance with the regul ati ons of
the division and for which benefits were denied solely by
reason of this paragraph;

(3) benefits shall be denied to any
i ndi vidual for any week that commences during an established
and customary vacation period or holiday recess if such
i ndi vidual performs any services described in Paragraphs (1)
and (2) of this subsection in the period i mediately before
such period of vacation or holiday recess and there is a
reasonabl e assurance that such individual will perform any
such services in the period imrediately follow ng such
vacation period or holiday recess;

(4) benefits shall not be payable on the
basi s of services specified in Paragraphs (1) and (2) of this
subsection during the periods specified in Paragraphs (1),
(2) and (3) of this subsection to any individual who
perfornmed such services in or to or on behalf of an
educational institution while in the enploy of a state or
| ocal governnental educational service agency or other
governnmental entity or nonprofit organization; and

(5) for the purpose of this subsection, to
the extent permtted by federal |aw, "reasonabl e assurance"

nmeans a reasonabl e expectation of enploynent in a simlar
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capacity in the second of such academ c years or ternms based
upon a consideration of all relevant factors, including the
hi storical pattern of reenploynent in such capacity, a
reasonabl e anticipation that such enploynent will be
avai | abl e and a reasonabl e notice or understanding that the
individual will be eligible for and offered enploynent in a
simlar capacity.

D. Paragraphs (1), (2), (3), (4) and (5) of
Subsection C of this section shall apply to services
performed for all educational institutions, public or
private, for profit or nonprofit, which are operated in this
state or subject to an agreenent for coverage under the
Unenpl oynent Conpensation Law of this state, unless otherw se
exenpt by | aw.

E. Notw thstanding any other provisions of this
section or Section 51-1-7 NVBA 1978, no otherwi se eligible
individual is to be denied benefits for any week because he
isintraining with the approval of the division nor is such
i ndi vidual to be denied benefits by reason of application of
provi sions in Paragraph (3) of Subsection A of this section
or Subsection C of Section 51-1-7 NVBA 1978 with respect to
any week in which he is in training with the approval of the
di vision. The secretary shall provide, by regulation,
standards for approved training and the conditions for
approvi ng such training for claimants, including any training
approved or authorized for approval pursuant to Section

236(a) (1) and (2) of the Trade Act of 1974, as anended, or
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required to be approved as a condition for certification of
the state's Unenpl oynent Conpensation Law by the United
States secretary of | abor.

F. Notw thstanding any other provisions of this
section, benefits shall not be payable on the basis of
services perforned by an alien unless such alien is an
i ndi vi dual who was |awfully admtted for permanent residence
at the time such services were perforned, was lawfully
present for the purposes of perform ng such services or was
permanently residing in the United States under color of |aw
at the time such services were perforned, including an alien
who was lawmfully present in the United States as a result of
the application of the provisions of Section 212(d)(5) of the
Imm gration and Nationality Act; provided that:

(1) any information required of individuals
applying for benefits to determne their eligibility for
benefits under this subsection shall be uniformy required
fromall applicants for benefits; and

(2) no individual shall be denied benefits
because of his alien status except upon a preponderance of
t he evi dence.

G Notwi thstandi ng any other provision of this
section, benefits shall not be paid to any individual on the
basi s of any services substantially all of which consist of
participating in sports or athletic events or training or
preparing to so participate for any week that conmmences

during the period between two successive sport seasons, or
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simlar periods, if such individual performed such services
in the first of such seasons, or simlar periods, and there
is a reasonabl e assurance that such individual will perform
such services in the latter of such seasons or simlar
peri ods.

H  Students who are enrolled in a full-tinme course
schedul e in an educational or training institution or
program other than those persons in an approved vocati onal
training programin accordance with Subsection E of this
section, shall not be eligible for unenpl oynment benefits
except as provided by regul ati ons pronul gated by the
secretary.

I. As used in this subsection, "seasonal sk
enpl oyee" means an enpl oyee who has not worked for a ski area
operator for nore than six consecutive nonths of the previous
twel ve nonths or nine of the previous twelve nonths. Any
enpl oyee of a ski area operator who has worked for a ski area
operator for six consecutive nonths of the previous twelve
mont hs or nine of the previous twelve nonths shall not be
consi dered a seasonal ski enployee. The follow ng benefit
eligibility conditions apply to a seasonal ski enployee:

(1) except as provided in Paragraphs (2) and

(3) of this subsection, a seasonal ski enployee enployed by a
ski area operator on a regul ar seasonal basis shall be
ineligible for a week of unenpl oynment benefits that comrences
during a period between two successive ski seasons unl ess

such individual establishes to the satisfaction of the
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secretary that he is available for and is maki nhg an active
search for permanent full-time work;

(2) a seasonal ski enpl oyee who has been
enpl oyed by a ski area operator during two successive sk
seasons shall be presumed to be unavail abl e for pernmanent new
work during a period after the second successive ski season
that he was enpl oyed as a seasonal ski enpl oyee; and

(3) the presunption described in Paragraph
(2) of this subsection shall not arise as to any seasonal sk
enpl oyee who has been enpl oyed by the sane ski area operator
during two successive ski seasons and has resided
conti nuously for at |east twelve successive nonths and
continues to reside in the county in which the ski area
facility is |ocated.

J. Notw thstanding any other provision of this
section, an otherw se eligible individual shall not be denied
benefits for any week by reason of the application of
Paragraph (3) of Subsection A of this section because he is
before any court of the United States or any state pursuant
to alawfully issued sunmons to appear for jury duty."

Section 3. Section 51-1-11 NWMSA 1978 (being Laws 1961,
Chapter 139, Section 3, as anended) is anended to read:
"51-1-11. FUTURE RATES BASED ON BENEFI T EXPERI ENCE. - -

A. The division shall nmaintain a separate account
for each contributing enployer and shall credit his account
with all contributions paid by hi munder the Unenpl oynent

Conpensation Law. Nothing in the Unenpl oynent Conpensation
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Law shall be construed to grant any enpl oyer or individuals
in his service prior clainms or rights to the anounts paid by
the enployer into the fund.

B. Benefits paid to an individual shall be charged
agai nst the accounts of his base-period enployers on a pro
rata basis according to the proportion of his total base-
peri od wages received fromeach, except that no benefits paid
to a claimnt as extended benefits under the provisions of
Section 51-1-48 NMSA 1978 shall be charged to the account of
any base-period enployer who is not on a reinbursable basis
and who is not a governnmental entity and, except as the
secretary shall by regul ation prescribe otherwise, in the
case of benefits paid to an individual who:

(1) left the enploy of a base-period
enpl oyer who is not on a reinbursable basis voluntarily
wi t hout good cause in connection with his enpl oynent;

(2) was discharged fromthe enploynment of a
base- period enployer who is not on a reinbursable basis for
m sconduct connected with his work;

[ (3)—+eceivedbenetits—based—upon—wages
earred—+roma—base-—period—enptoyer—who—+s—hot—en—-a

- e basic§ I : . I I
e I , , : . I
. : . . hid . :
. . Lt tpe , . b b
release—fromprisen;-
4] (3) is enployed part tine by a base-
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period enpl oyer who is not on a reinbursable basis and who
continues to furnish the individual the sane part-tinme work
while the individual is separated fromfull-tinme work for a
nondi squal i fyi ng reason; or

[€5)F] (4) received benefits based upon wages
earned froma base-period enployer who is not on a
rei nbursabl e basis while attendi ng approved trai ning under
t he provisions of Subsection E of Section 51-1-5 NVSA 1978.

C. The division shall not charge a contributing or
rei mbursi ng base-period enployer's account with any portion
of benefit ampunts that the division can bill to or recover
fromthe federal governnent as either regular or extended
benefits.

D. Al contributions to the fund shall be pool ed
and avail able to pay benefits to any individual entitled
thereto, irrespective of the source of such contributions.
The standard rate of contributions payabl e by each enpl oyer
shall be five and four-tenths percent.

E. No enployer's rate shall be varied fromthe
standard rate for any cal endar year unless, as of the
comput ati on date for that year, his account has been
chargeabl e with benefits throughout the preceding thirty-six
nont hs, except that:

(1) the provisions of this subsection shal
not apply to governnental entities;
(2) subsequent to Decenber 31, 1984, any

enpl oying unit that becones an enpl oyer subject to the
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paynent of contributions under the Unenpl oynent Conpensation
Law or has been an enpl oyer subject to the paynent of
contributions at a standard rate of two and seven-tenths
percent through Decenber 31, 1984 shall be subject to the
paynment of contributions at the reduced rate of two and
seven-tenths percent until, as of the conputation date of a
particul ar year, the enployer's account has been chargeabl e
with benefits throughout the preceding thirty-six nonths; and
(3) any individual, type of organization or
enpl oying unit that acquires all or part of the trade or
busi ness of another enploying unit, pursuant to Paragraphs
(2) and (3) of Subsection E of Section 51-1-42 NVSA 1978,
that has a reduced rate of contribution shall be entitled to
the transfer of the reduced rate to the extent permtted
under Subsection G of this section.

F. The secretary shall, for the year 1942 and for
each cal endar year thereafter, classify enployers in
accordance with their actual experience in the paynent of
contributions and with respect to benefits charged agai nst
their accounts, with a view of fixing such contribution rates
as will reflect such benefit experience. Each enployer's
rate for any cal endar year shall be determ ned on the basis
of his record and the condition of the fund as of the
conput ati on date for such cal endar year.

An enpl oyer may make voluntary paynents in addition to
the contributions required under the Unenpl oynment

Conmpensation Law, which shall be credited to his account in
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accordance with departnent regulation. The voluntary
paynments shall be included in the enpl oyer's account as of
the enployer's nost recent conputation date if they are made
on or before the following March 1. Voluntary paynents when
accepted froman enpl oyer shall not be refunded in whole or
in part.

G In the case of a transfer of an enpl oyi ng
enterprise, the experience history of the transferred
enterprise as provided in Subsection F of this section shal
be transferred fromthe predecessor enployer to the successor
under the follow ng conditions and in accordance with the
appl i cabl e regul ations of the secretary:

(1) Definitions:

(a) "enploying enterprise” is a
busi ness activity engaged in by a contributing enploying unit
in which one or nore persons have been enployed within the
current or the three precedi ng cal endar quarters;

(b) "predecessor” neans the owner and
operator of an enploying enterprise imediately prior to the
transfer of such enterprise;

(c) "successor" means any individual or
any type of organization that acquires an enpl oyi ng
enterprise and continues to operate such business entity; and

(d) "experience history" neans the
experience rating record and reserve account, including the
actual contributions, benefit charges and payroll experience

of the enpl oying enterprise.
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(2) For the purpose of this section, two or
nore enpl oyers who are parties to or the subject of any
transaction involving the transfer of an enploying enterprise
shal | be deened to be a single enployer and the experience
hi story of the enploying enterprise shall be transferred to
t he successor enployer if the successor enployer has acquired
by the transaction all of the business enterprises of the
predecessor; provided that:

(a) all contributions, interest and
penal ties due fromthe predecessor enployer have been pai d;

(b) notice of the transfer has been
given in accordance with the regul ations of the secretary
within four years of the transaction transferring the
enpl oyi ng enterprise or the date of the actual transfer of
control and operation of the enploying enterprise;

(c) 1in the case of the transfer of an
enpl oyi ng enterprise, the successor enployer nmust notify the
di vision of the acquisition on or before the due date of the
successor enployer's first wage and contribution report. |If
t he successor enployer fails to notify the division of the
acquisition within this time limt, the division, when it
recei ves actual notice, shall effect the transfer of the
experience history and applicable rate of contribution
retroactively to the date of the acquisition, and the
successor shall pay a penalty of fifty dollars ($50.00); and

(d) where the transaction involves only

a nerger, consolidation or other form of reorganization
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W t hout a substantial change in the ownership and controlling
interest of the business entity, as determ ned by the
secretary, the limtations on transfers stated in
Subpar agraphs (a), (b) and (c) of this paragraph shall not
apply. No party to a nerger, consolidation or other form of
reorgani zati on described in this paragraph shall be relieved
of liability for any contributions, interest or penalties due
and owing fromthe enploying enterprise at the time of the
nmerger, consolidation or other form of reorganization

(3) The applicable experience history may be
transferred to the successor in the case of a partial
transfer of an enploying enterprise if the successor has
acquired one or nore of the several enploying enterprises of
a predecessor but not all of the enploying enterprises of the
predecessor and each enploying enterprise so acquired was
operated by the predecessor as a separate store, factory,
shop or other separate enploying enterprise and the
predecessor, throughout the entire period of his contribution
with liability applicable to each enterprise transferred, has
mai nt ai ned and preserved payroll records that, together with
records of contribution liability and benefit chargeability,
can be separated by the parties fromthe enterprises retained
by the predecessor to the satisfaction of the secretary or
his del egate. A partial experience history transfer will be
made only if:

(a) the successor notifies the division

of the acquisition, in witing, not later than the due date
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of the successor's first quarterly wage and contribution
report after the effective date of the acquisition;

(b) the successor files an application
provi ded by the division that contains the endorsenent of the
predecessor within thirty days fromthe delivery or mailing
of such application by the division to the successor's | ast
known address; and

(c) the successor files with the
application a Form ES-903A or its equivalent with a schedul e
of the nane and social security nunber of and the wages paid
to and the contributions paid for each enpl oyee for the three
and one-half year period preceding the [date—of] conputation
date as defined in Subparagraph (d) of Paragraph (3) of
Subsection H of this section through the date of transfer or
such | esser period as the enterprises transferred nay have
been in operation. The application and Form ES-903A shal |l be
supported by the predecessor's pernmanent enploynment records,
whi ch shall be available for audit by the division. The
application and Form ES-903A shall be reviewed by the
di vi sion and, upon approval, the percentage of the
predecessor's experience history attributable to the
enterprises transferred shall be transferred to the
successor. The percentage shall be obtained by dividing the
taxabl e payrolls of the transferred enterprises for such
three and one-half year period preceding the date of
conputation or such | esser period as the enterprises

transferred may have been in operation by the predecessor's
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entire payroll.

H. For each cal endar year, adjustnments of
contribution rates bel ow the standard or reduced rate and
nmeasures designed to protect the fund are provided as
foll ows:

(1) The total assets in the fund and the
total of the last annual payrolls of all enployers subject to
contributions as of the conputation date for each year shal
be determ ned. These annual totals are here called "the
fund" and "total payrolls". For each year, the "reserve" of
each enpl oyer qualified under Subsection E of this section
shall be fixed by the excess of his total contributions over
total benefit charges conputed as a percentage of his average
payrol|l reported for contributions. The determ nation of
each enpl oyer's annual rate, conputed as of the conputation
date for each cal endar year, shall be nade by matching his
reserve as shown in the reserve colum with the correspondi ng
rate shown in the applicable rate schedule of the table
provided in Paragraph (4) of this subsection.

(2) Each enployer's rate for each cal endar
year conmencing January 1, 1979 or thereafter shall be:

(a) the rate in schedule 1 of the table
provided in Paragraph (4) of this subsection on the
corresponding line as his reserve if the fund equals at | east

[feur] three and four-tenths percent of the total payrolls;

(b) the rate in schedule 2 of the table

provided in Paragraph (4) of this subsection on the
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corresponding line if the fund has dropped to [betweenrfour
pereent—and] |l ess than three and four-tenths percent and not

| ess than two and seven-tenths percent;

(c) the rate in schedule 3 of the table
provided in Paragraph (4) of this subsection on the
corresponding line if the fund has dropped to [betweer—three]

less than two and seven-tenths percent and not | ess than two

percent;

(d) the rate in schedule 4 of the table
provided in Paragraph (4) of this subsection on the
corresponding line if the fund has dropped to [betweenrn] |ess

than two percent and not |ess than one and one-half percent;

(e) the rate in schedule 5 of the table
provided in Paragraph (4) of this subsection on the
corresponding line if the fund has dropped to [betweer] |ess

t han one and one-half percent and not |ess than one percent;

or

(f) the rate in schedule 6 of the table
provided in Paragraph (4) of this subsection on the
corresponding line if the fund has dropped [belew] |ess than
one percent.

(3) As used in this section

(a) "annual payroll" neans the total
amount of remuneration froman enpl oyer for enployment during
a twel ve-nonth period ending on a conputation date, and
"average payroll" nmeans the average of the last three annual

payrolls;
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(b) "base-period wages" neans the wages
of an individual for insured work during his base period on
the basis of which his benefit rights were detern ned;
(c) "base-period enployers" neans the
enpl oyers of an individual during his base period; and
(d) "conputation date" for each

cal endar year neans the close of business on June 30 of the
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precedi ng cal endar year.

Tabl e of enpl oyer reserves and

contri bution rate schedul es:

Enpl oyer Contri bution Contri bution
Reserve Schedul e 1 Schedul e 2 Schedul e 3
10. 0% and over [6—3%4 0.05% [63% 0.1% 0. 6%
9.0% 9. 9% [6-394 0.1% [6-694 0.2% 0. 9%
8.0% 8. 9% [6-6949 0.2% [6-9%9 0.4% 1.2%
7.0% 7. 9% [6-99 0.4% [+2%9 0.6% 1.5%
6.0% 6. 9% [+29 0.6% [+5%9 0.8% 1. 8%
5.0% 5. 9% [+5% 0.8% [+8%4 1.1% 2.1%
4.0% 4. 9% [+894 1. 1% [2394 1.4% 2.4%
3.0% 3. 9% [2394 1.4% [249 1. 7% 2. 7%
2.0% 2. 9% [2494 1. 7% [274 2.0% 3. 0%
1.0% 1. 9% [2794 2. 0% [309 2.4% 3.3%
0.9% 0. 0% [3—6% 2.4% 3.3% 3.6%
(-0.1%-(-0.5% 3. 3% 3.6% 3.9%
(-0.5%-(-1.0% 4. 2% 4. 2% 4. 2%
(-1.0%-(-2.0% 5.0% 5. 0% 5.0%
Under (-2.0% 5.4% 5.4% 5.4%
.131057.1
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Enpl oyer Contri bution Contribution Contribution
Reserve Schedul e 4 Schedul e 5 Schedul e 6
10. 0% and over 0. 9% 1.2% 2. 7%
9.0% 9. 9% 1.2% 1.5% 2. 7%
8.0% 8. 9% 1.5% 1. 8% 2. 7%
7.0% 7. 9% 1.8% 2.1% 2. 7%
6. 0% 6. 9% 2.1% 2.4% 2. 7%
5.0% 5. 9% 2.4% 2. 7% 3. 0%
4. 0% 4. 9% 2. 7% 3. 0% 3.3%
3.0% 3. 9% 3. 0% 3.3% 3. 6%
2.0% 2. 9% 3.3% 3. 6% 3. 9%
1.0% 1. 9% 3.6% 3. 9% 4. 2%
0.9% 0. 0% 3. 9% 4. 2% 4. 5%
(-0.1%-(-0.5% 4. 2% 4.5% 4.8%
(-0.5%-(-1.0% 4.5% 4.8% 5.1%
(-1.0%-(-2.0% 5. 0% 5. 1% 5. 3%
Under (-2.0% 5. 4% 5. 4% 5. 4%

The di vi si on shal

pronptly notify each

enpl oyer of his rate of contributions as determ ned for any

cal endar year

pursuant to this section.

Such notification

N N NN
a A W N

[ bracketed—raterial]

underscored materi a

shal |l include the amount deternined as the enployer's average
payroll, the total of all his contributions paid on his own
behal f and credited to his account for all past years and
total benefits charged to his account for all such years.
Such determ nation shall becone concl usi ve and bi ndi ng upon
the enpl oyer unless, within thirty days after the mailing of

notice thereof to his | ast known address or in the absence of
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mailing, within thirty days after the delivery of such
notice, the enployer files an application for review and
redeterm nation, setting forth his reason therefor. The
enpl oyer shall be granted an opportunity for a fair hearing
in accordance with regul ations prescribed by the secretary,
but no enpl oyer shall have standing, in any proceeding
involving his rate of contributions or contribution
liability, to contest the chargeability to his account of any
benefits paid in accordance with a determ nation,
redeterm nation or decision pursuant to Section 51-1-8 NVSA
1978, except upon the ground that the services on the basis
of which such benefits were found to be chargeable did not
constitute services perfornmed in enploynment for himand only
in the event that he was not a party to such determ nation
redeterm nation or decision, or to any other proceedings
under the Unenpl oynent Conpensation Law in which the
character of such services was determ ned. The enpl oyer
shall be pronmptly notified of the decision on his application
for redeterm nation, which shall becone final unless, within
fifteen days after the mailing of notice thereof to his | ast
known address or in the absence of mailing, within fifteen
days after the delivery of such notice, further appeal is
initiated pursuant to Subsection D of Section 51-1-8 NVBA
1978.

J. The division shall provide each contributing
enpl oyer, within ninety days of the end of each cal endar

guarter, a witten determ nation of benefits chargeable to
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his account. Such determ nation shall beconme concl usive and
bi ndi ng upon the enployer for all purposes unless, within
thirty days after the mailing of the determ nation to his

| ast known address or in the absence of nailing, within
thirty days after the delivery of such determnation, the
enpl oyer files an application for review and redeterm nati on,
setting forth his reason therefor. The enployer shall be
granted an opportunity for a fair hearing in accordance with
regul ations prescribed by the secretary, but no enpl oyer
shal |l have standing in any proceeding involving his
contribution liability to contest the chargeability to his
account of any benefits paid in accordance with a

determ nation, redeterm nation or decision pursuant to
Section 51-1-8 NMSA 1978, except upon the ground that the
services on the basis of which such benefits were found to be
chargeabl e did not constitute services perfornmed in

enpl oynent for himand only in the event that he was not a
party to such determ nation, redeterm nation or decision, or
to any other proceedi ngs under the Unenpl oynent Conpensation
Law i n which the character of such services was determn ned.
The enpl oyer shall be pronptly notified of the decision on
his application for redetermnation, which shall becone final
unless, within fifteen days after the mailing of notice
thereof to his last known address or in the absence of
mailing, within fifteen days after the delivery of such
notice, further appeal is initiated pursuant to Subsection D

of Section 51-1-8 NMSA 1978.
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K. The contributions, together with interest and
penal ti es thereon inposed by the Unenpl oynment Conpensati on
Law, shall not be assessed nor shall action to collect the
sane be comrenced nore than four years after a report show ng
t he amount of the contributions was due. In the case of a
fal se or fraudulent contribution report with intent to evade
contributions or a willful failure to file a report of al
contributions due, the contributions, together with interest
and penalties thereon, may be assessed or an action to
col l ect such contributions may be begun at any tinme. Before
the expiration of such period of limtation, the enployer and
the secretary may agree in witing to an extension thereof
and the period so agreed on may be extended by subsequent
agreenents in witing. 1In any case where the assessnment has
been nade and action to collect has been conmrenced wi thin
four years of the due date of any contribution, interest or
penalty, including the filing of a warrant of lien by the
secretary pursuant to Section 51-1-36 NMSA 1978, such action
shall not be subject to any period of limtation.

L. The secretary shall correct any error in the
determ nation of an enployer's rate of contribution during
t he cal endar year to which the erroneous rate applies,
not wi t hst andi ng that notification of the enployer's rate of
contribution may have been issued and contributions paid
pursuant to the notification. Upon issuance by the division
of a corrected rate of contribution, the enployer shall have

the sanme rights to review and redeterm nation as provided in
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Subsection | of this section.

M Any interest required to be paid on advances to
this state's unenpl oynent conpensation fund under Title 12 of
the Social Security Act shall be paid in a tinmly mnner as
requi red under Section 1202 of Title 12 of the Social
Security Act and shall not be paid, directly or indirectly,
by the state fromanounts in the state's unenpl oynment
conmpensati on fund.

N. Notw thstanding the provisions of this section,
the rate in schedule 1 of the table provided in Paragraph (4)
of Subsection H of this section shall be applied for [twe]
four cal endar years begi nning January 1, 1999."

Section 4. Section 51-1-42 NVBA 1978 (being Laws 1936
(S.S.), Chapter 1, Section 19, as anended) is anmended to
read:

"51-1-42. DEFINITIONS. --As used in the Unenpl oynent
Conpensati on Law

A.  "base period" nmeans the first four of the |ast
five conpleted cal endar quarters imedi ately preceding the
first day of an individual's benefit year;

B. "benefits" means the cash unenpl oynent
conmpensati on paynments payable to an eligible individua
pursuant to Section 51-1-4 NVBA 1978 with respect to his
weeks of unenpl oynent;

C. "contributions" neans the noney paynents
required by Section 51-1-9 NVBA 1978 to be nade into the fund

by an enpl oyer on account of having individuals performng
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services for him

D. "enploying unit" means any individual or type
of organi zation, including any partnership, association,
cooperative, trust, estate, joint-stock conpany, agricultural
enterprise, insurance conpany or corporation, whether
domestic or foreign, or the receiver, trustee in bankruptcy,
trustee or successor thereof, household, fraternity or club,
the legal representative of a deceased person or any state or
| ocal governnment entity to the extent required by law to be
covered as an enployer, which has in its enploy one or nore
i ndividuals performng services for it within this state.
Al'l individuals perform ng services for any enploying unit
that maintains two or nore separate establishnments within
this state shall be deened to be enployed by a single
enpl oying unit for all the purposes of the Unenpl oynent
Conmpensation Law. Individuals perform ng services for
contractors, subcontractors or agents that are perform ng
work or services for an enploying unit, as described in this
subsection, which is within the scope of the enploying unit's
usual trade, occupation, profession or business, shall be
deenmed to be in the enploy of the enmploying unit for al
pur poses of the Unenpl oynent Conpensation Law unl ess such
contractor, subcontractor or agent is itself an enpl oyer
wi thin the [prewviston] provisions of Subsection E of this
section;

E. "enployer" includes:

(1) any enploying unit which:

.131057. 1
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(a) unless otherwi se provided in this
section, paid for service in enploynent as defined in
Subsection F of this section wages of four hundred fifty
dollars ($450) or nore in any cal endar quarter in either the
current or preceding cal endar year or had in enploynent, as
defined in Subsection F of this section, for some portion of
a day in each of twenty different cal endar weeks during
either the current or the preceding cal endar year, and
irrespective of whether the sane individual was in enpl oynent
in each such day, at |east one individual;

(b) for the purposes of Subparagraph
(a) of this paragraph, if any week includes both Decenber 31
and January 1, the days of that week up to January 1 shall be
deemed one cal endar week and the days begi nning January 1,
anot her such week; and

(c) for purposes of defining an
"“enpl oyer" under Subparagraph (a) of this paragraph, the
wages or remuneration paid to individuals perform ng services
in enploynment in agricultural |abor or domestic services as
provi ded in Paragraphs (6) and (7) of Subsection F of this
section shall not be taken into account; except that any
enpl oying unit determ ned to be an enpl oyer of agricultural
| abor under Paragraph (6) of Subsection F of this section
shall be an enpl oyer under Subparagraph (a) of this paragraph
so long as the enploying unit is paying wages or remnuneration
for services other than agricultural services;

(2) any individual or type of organization
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that acquired the trade or business or substantially all of
the assets thereof, of an enploying unit that at the tinme of
the acquisition was an enpl oyer subject to the Unenpl oynent
Conpensation Law, provided that where such an acquisition
takes place, the secretary nmay postpone activating the
separate account pursuant to Subsection A of Section 51-1-11
NVBA 1978 until such time as the successor enployer has
enpl oynment as defined in Subsection F of this section;

(3) any enploying unit that acquired all or
part of the organization, trade, business or assets of
anot her enploying unit and that, if treated as a single unit
with such other enploying unit or part thereof, would be an
enpl oyer under Paragraph (1) of this subsection;

(4) any enploying unit not an enpl oyer by
reason of any other paragraph of this subsection:

(a) for which, within either the
current or preceding cal endar year, service is or was
performed with respect to which such enploying unit is liable
for any federal tax against which credit may be taken for
contributions required to be paid into a state unenpl oynent
fund; or

(b) which, as a condition for approval
of the Unenpl oynent Conpensation Law for full tax credit
agai nst the tax inposed by the Federal Unenploynment Tax Act,
is required, pursuant to such act, to be an "enpl oyer" under
t he Unenpl oynent Conpensation Law,

(5) any enploying unit that, having becone

.131057. 1
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an enpl oyer under Paragraph (1), (2), (3) or (4) of this
subsection, has not, under Section 51-1-18 NVSA 1978, ceased
to be an enpl oyer subject to the Unenpl oynent Conpensation
Law,

(6) for the effective period of its election
pursuant to Section 51-1-18 NMSA 1978, any other enpl oying
unit that has elected to becone fully subject to the
Unenpl oynent Conpensation Law, and

(7) any enploying unit for which any
services perfornmed in its enploy are deened to be perforned
in this state pursuant to an el ection under an arrangenent
entered into in accordance with Subsection A of Section 51-1-
50 NVBA 1978;

F. "enploynment"” means:

(1) any service, including service in

interstate commerce, performed for wages or under any

contract of hire, witten or oral, express or inplied;
(2) an individual's entire service,
performed within or both within and without this state if:

(a) the service is primarily localized
inthis state with services perforned outside the state being
only incidental thereto; or

(b) the service is not localized in any
state but some of the service is performed in this state and:
1) the base of operations or, if there is no base of
operations, the place fromwhich such service is directed or

controlled, is in this state; or 2) the base of operations or
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pl ace from whi ch such service is directed or controlled is
not in any state in which some part of the service is
performed but the individual's residence is in this state;

(3) services perforned within this state but
not covered under Paragraph (2) of this subsection if
contributions or paynments in lieu of contributions are not
required and paid with respect to such services under an
unenpl oynent conpensation | aw of any other state, the federal
gover nnment or Canada;

(4) services covered by an el ection pursuant
to Section 51-1-18 NMSA 1978 and services covered by an
el ection duly approved by the secretary in accordance with an
arrangenent pursuant to Paragraph (1) of Subsection A of
Section 51-1-50 NMSA 1978 shall be deemed to be enpl oynent
during the effective period of such election;

(5) services perforned by an individual for
an enpl oyer for wages or other reruneration unless and until
it is established by a preponderance of evidence that:

(a) such individual has been and will
continue to be free fromcontrol or direction over the
performance of such services both under his contract of
service and in fact;

(b) such service is either outside the
usual course of business for which such service is perforned
or that such service is perforned outside of all the places
of business of the enterprise for which such service is

perforned; and
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(c) such individual is customarily
engaged in an i ndependently established trade, occupation,
prof essi on or business of the sane nature as that involved in
the contract of service;

(6) service performed after Decenber 31
1977 by an individual in agricultural |abor as defined in
Subsection Q of this section if:

(a) such service is perfornmed for an
enploying unit that: 1) paid renuneration in cash of twenty
t housand dol l ars ($20,000) or nore to individuals in such
enpl oynment during any cal endar quarter in either the current
or the preceding cal endar year; or 2) enployed in
agricultural labor ten or nore individuals for some portion
of a day in each of twenty different cal endar weeks in either
the current or preceding cal endar year, whether or not such
weeks were consecutive, and regardl ess of whether such
i ndi vidual s were enployed at the same tine;

(b) such service is not perfornmed
before January 1, 1980 by an individual who is an alien
admtted to the United States to performservice in
agricul tural I abor pursuant to Sections 214(c) and 101(15)(H)
of the Immgration and Nationality Act; and

(c) for purposes of this paragraph, any
i ndi vidual who is a nenber of a crew furnished by a crew
| eader to performservice in agricultural |abor for a farm
operator or other person shall be treated as an enpl oyee of

such crew leader: 1) if such crew | eader neets the
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requi rements of a crew | eader as defined in Subsection L of
this section; or 2) substantially all the nmenbers of such
crew operate or mmintain nmechani zed agricul tural equi pnent
that is provided by the crew | eader; and 3) the individuals
perform ng such services are not, by witten agreenent or in
fact, within the neaning of Paragraph (5) of this subsection,
perform ng services in enploynent for the farm operator or
ot her person;

(7) service perforned after Decenber 31
1977 by an individual in domestic service in a private hone,
| ocal college club or l|ocal chapter of a college fraternity
or sorority for a person or organization that paid cash
remuner ati on of one thousand dollars ($1,000) in any cal endar
guarter in the current or preceding cal endar year to
i ndi vidual s perform ng such services;

(8) service perfornmed after Decenber 31
1971 by an individual in the enploy of a religious,
charitabl e, educational or other organization but only if the
follow ng conditions are net:

(a) the service is excluded from
"enpl oynent” as defined in the Federal Unenploynment Tax Act
solely by reason of Section 3306(c)(8) of that act; and
(b) the organization neets the

requi rements of "enployer"” as provided in Subparagraph (a) of
Paragraph (1) of Subsection E of this section;

(9) service of an individual who is a

citizen of the United States, perforned outside the United
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States, except in Canada, after Decenber 31, 1971 in the
enpl oy of an American enpl oyer (other than service that is
deened "enpl oynment" under the provisions of Paragraph (2) of
this subsection or the parallel provisions of another state's
law), if:

(a) the enployer's principal place of
business in the United States is located in this state;

(b) the enployer has no place of
business in the United States, but: 1) the enployer is an
i ndividual who is a resident of this state; 2) the enpl oyer
is a corporation organized under the laws of this state; or
3) the employer is a partnership or a trust and the nunber of
the partners or trustees who are residents of this state is
greater than the nunber who are residents of any one ot her
state; or

(c) none of the criteria of
Subpar agraphs (a) and (b) of this paragraph are net, but the
enpl oyer has el ected coverage in this state or, the enpl oyer
having failed to elect coverage in any state, the individual
has filed a claimfor benefits, based on such service, under
the law of this state

"American enpl oyer" for purposes of this paragraph nmeans

a person who is: 1) an individual who is a resident of the
United States; 2) a partnership if two-thirds or nore of the
partners are residents of the United States; 3) a trust if
all of the trustees are residents of the United States; or 4)

a corporation organi zed under the laws of the United States
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or of any state. For the purposes of this paragraph, "United
States" includes the United States, the District of Colunbia,
the comonweal th of Puerto Rico and the Virgin I|slands;

(10) notwi thstandi ng any other provisions of
this subsection, service with respect to which a tax is
required to be paid under any federal [aw inposing a tax
agai nst which credit may be taken for contributions required
to be paid into a state unenpl oynent fund or which as a
condition for full tax credit against the tax inposed by the
Federal Unenpl oynent Tax Act is required to be covered under
t he Unenpl oynment Conpensation Law,

(11) "enploynent” does not include:

(a) service perfornmed in the enpl oy of:
1) a church or convention or association of churches; or 2)
an organi zation that is operated primarily for religious
pur poses and that is operated, supervised, controlled or
principally supported by a church or convention or
associ ation of churches;

(b) service perfornmed by a duly
or dai ned, conmmi ssioned or |icensed mnister of a church in
the exercise of his mnistry or by a nenber of a religious
order in the exercise of duties required by such order

(c) service performed by an individua
in the enploy of his son, daughter or spouse, and service
performed by a child under the age of majority in the enpl oy
of his father or nother;

(d) service performed in the enpl oy of
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the United States government or an instrunentality of the
United States imune under the constitution of the United
States fromthe contributions inposed by the Unenpl oynent
Conpensati on Law except that to the extent that the congress
of the United States shall permt states to require any
instrumentalities of the United States to nmake paynments into
an unenpl oynment fund under a state unenpl oynent conpensation
act, all of the provisions of the Unenpl oynent Conpensation
Law shall be applicable to such instrunentalities, and to
service performed for such instrunentalities in the sane
manner, to the same extent and on the sane terns as to al

ot her enpl oyers, enploying units, individuals and services;
provided, that if this state shall not be certified for any
year by the secretary of |abor of the United States under
Section 3304 of the federal Internal Revenue Code (26 U S.C.
Section 3304), the paynments required of such
instrunentalities with respect to such year shall be refunded
by the departnment fromthe fund in the same manner and wthin
the sanme period as is provided in Subsection D of Section 51-
1-36 NMBA 1978 with respect to contributions erroneously

col | ect ed;

(e) service perfornmed in a facility
conducted for the purpose of carrying out a program of
rehabilitation for individuals whose earning capacity is
i npai red by age or physical or nmental deficiency or injury or
provi di ng remunerative work for individuals who because of

their inpaired physical or nental capacity cannot be readily
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absorbed in the conpetitive | abor market, by an individual
receiving such rehabilitation or remunerative work;

(f) service with respect to which
unenpl oynent conpensation i s payabl e under an unenpl oynent
conmpensati on system established by an act of congress;

(g) service perforned in the enploy of
a foreign governnent, including service as a consul ar or
ot her officer or enployee or a nondiplomatic representative;

(h) service perforned by an individua
for a person as an insurance agent or as an insurance
solicitor, if all such service perforned by such individual
for such person is perfornmed for renmuneration solely by way
of conm ssion

(i) service perforned by an individua
under the age of eighteen in the delivery or distribution of
newspapers or shoppi ng news, not including delivery or
distribution to any point for subsequent delivery or
di stribution;

(j) service covered by an election duly
approved by the agency charged with the adm nistration of any
other state or federal unenploynent conpensation law, in
accordance with an arrangenent pursuant to Paragraph (1) of
Subsection A of Section 51-1-50 NMSA 1978 during the
ef fective period of such el ection;

(k) service perforned, as part of an
unenpl oynment work-relief or work-training program assisted or

financed in whole or part by any federal agency or an agency
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of a state or political subdivision thereof, by an individual
recei ving such work relief or work training;

(1) service performed by an individua
who is enrolled at a nonprofit or public educational
institution that normally maintains a regular faculty and
curriculumand normal ly has a regularly organi zed body of
students in attendance at the place where its educationa
activities are carried on as a student in a full-tine
program taken for credit at the institution that conbines
academ c instruction with work experience, if the service is
an integral part of such programand the institution has so
certified to the enployer, except that this subparagraph
shall not apply to service perfornmed in a program established
for or on behalf of an enpl oyer or group of enployers;

(m service perforned in the enploy of
a hospital, if the service is perforned by a patient of the
hospital, or services perforned by an inmate of a custodi al
or penal institution for [ageverarenrtal—entity—or—nonRprofHit
erganizatioen] any enpl oyer;

(n) service performed by real estate

sal esnen for others when the services are perforned for
remuneration solely by way of conm ssion;

(o) service perfornmed in the enpl oy of
a school, college or university if such service is perfornmed
by a student who is enrolled and is regularly attendi ng
cl asses at such school, college or university;

(p) service performed by an individua
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for a fixed or contract fee officiating at a sporting event
that is conducted by or under the auspices of a nonprofit or
governmental entity if that person is not otherw se an

enpl oyee of the entity conducting the sporting event;

(q) service performed for a private,
for-profit person or entity by an individual as a product
denonstrator or product nerchandiser if the service is
performed pursuant to a witten contract between that
i ndi vidual and a person or entity whose principal business is
obtai ning the services of product denonstrators and product
nmer chandi sers for third parties, for denonstration and
mer chandi si ng purposes and the individual: 1) is conpensated
for each job or the conpensation is based on factors rel ated
to the work perforned; 2) provides the equi pnent used to
performthe service, unless special equipnment is required and
provi ded by the manufacturer through an agency; 3) is
responsi ble for conpletion of a specific job and for any
failure to conplete the job; 4) pays all expenses, and the
opportunity for profit or loss rests solely with the
i ndividual; and 5) is responsible for operating costs, fuel,
repairs and notor vehicle insurance. For the purpose of this
subpar agraph, "product denonstrator” means an individual who,
on a tenporary, part-tine basis, denonstrates or gives away
sanpl es of a food or other product as part of an advertising
or sales promotion for the product and who is not otherw se
enpl oyed directly by the manufacturer, distributor or

retailer, and "product nerchandi ser” nmeans an individual who,
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on a tenporary, part-tinme basis builds or resets a product
di splay and who is not otherwi se directly enployed by the
manuf acturer, distributor or retailer; or
(r) service perforned for a private

for-profit person or entity by an individual as a | andman if
substantially all remuneration paid in cash or otherw se for
t he performance of the services is directly related to the
conmpl etion by the individual of the specific tasks contracted
for rather than to the nunber of hours worked by the
i ndividual. For the purposes of this subparagraph, "Iandman"
means a | and professional who has been engaged primarily in:
1) negotiating for the acquisition or divestiture of m neral
rights; 2) negotiating business agreenents that provide for
the exploration for or devel opnment of minerals; 3)
determ ni ng ownership of mnerals through the research of
public and private records; and 4) review ng the status of
title, curing title defects and otherw se reducing title risk
associated with ownership of mnerals; managing rights or
obligations derived fromownership of interests and m nerals;
or utilizing or pooling of interest in mnerals; and

(12) for the purposes of this subsection, if
the services perforned during one-half or nore of any pay
period by an individual for the person enploying him
constitute enploynent, all the services of such individual
for such period shall be deenmed to be enploynent but, if the
servi ces perforned during nore than one-half of any such pay

period by an individual for the person enploying himdo not
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constitute enpl oynent, then none of the services of such

i ndi vidual for such period shall be deened to be enpl oynent.
As used in this paragraph, the term"pay period" neans a
period, of not nore than thirty-one consecutive days, for

whi ch a paynent of reruneration is ordinarily made to the

i ndi vidual by the person enploying him This paragraph shal
not be applicable with respect to services perfornmed in a pay
period by an individual for the person enploying hi mwhere
any of such service is excepted by Subparagraph (f) of
Paragraph (11) of this subsection;

G "enploynent office" neans a free public
enpl oynent office, or branch thereof, operated by this state
or maintained as a part of a state-controlled system of
public enpl oynment offices;

H.  "fund" neans the unenpl oynent conpensation fund
establ i shed by the Unenpl oynent Conpensation Law to which al
contributions and paynments in |ieu of contributions required
under the Unenpl oynent Conpensation Law and from which al
benefits provided under the Unenpl oynent Conpensation Law
shal | be paid;

. "unenploynment” neans, with respect to an
i ndi vidual, any week during which he perfornms no services and
with respect to which no wages are payable to himand during
whi ch he is not engaged in self-enploynent or receives an
award of back pay for | oss of enploynent. The secretary
shal | prescribe by regulation what constitutes part-tine and

intermttent enploynment, partial enploynent and the
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condi ti ons under which individuals engaged in such enpl oynment
are eligible for partial unenpl oyment benefits;

J. "state", when used in reference to any state
ot her than New Mexico, includes, in addition to the states of
the United States, the District of Colunbia, the conmonwealth
of Puerto Rico and the Virgin Islands;

K. "unenpl oynment conpensation adm ni stration fund"
means the fund established by Subsection A of Section 51-1-34
NMSA 1978 from which adm ni strative expenses under the
Unenpl oynent Conpensation Law shall be paid. "Enpl oynent
security departnent fund" nmeans the fund established by
Subsection B of Section 51-1-34 NMSA 1978 from which certain
adm ni strati ve expenses under the Unenpl oynent Conpensati on
Law shal | be paid;

L. "crew | eader" means a person who:

(1) holds a valid certificate of
registration as a crew |l eader or farm |l abor contractor under
the M grant and Seasonal Agricultural Wrker Protection Act;

(2) furnishes individuals to perform
services in agricultural |abor for any other person;

(3) pays, either on his own behalf or on
behal f of such other person, the individuals so furni shed by
him for service in agricultural |abor; and

(4) has not entered into a witten agreenent
with the other person for whom he furnishes individuals in
agricultural labor that such individuals will be the

enpl oyees of the other person;
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M  "week" means such period of seven consecutive
days, as the secretary may by regul ation prescribe. The
secretary may by regul ation prescribe that a week shall be
deenmed to be "in", "within" or "during" the benefit year that
i ncludes the greater part of such week

N. "calendar quarter" nmeans the period of three
consecutive cal endar nonths ending on March 31, June 30,

Sept enber 30 or Decenber 31;

O "insured work" means services perforned for
enpl oyers who are covered under the Unenpl oynent Conpensation
Law,

P. "benefit year" with respect to any individual
means the one-year period beginning with the first day of the
first week of unenploynment with respect to which the
individual first files a claimfor benefits in accordance
with Subsection A of Section 51-1-8 NMSA 1978 and thereafter
t he one-year period beginning with the first day of the first
week of unenpl oynent with respect to which the individua
next files such a claimfor benefits after the term nation of
his | ast preceding benefit year; provided that at the tinme of
filing such a claimthe individual has been paid the wages
[ Ffer—nsured—werk]| required under Paragraph (5) of Subsection
A of Section 51-1-5 NMSA 1978;

Q "agricultural labor"” includes all services
per f or med:

(1) on a farm in the enploy of any person,

in connection with cultivating the soil or in connection with
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rai sing or harvesting any agricultural or horticultura
commodi ty, including the raising, shearing, feeding, caring
for, training and managenent of |ivestock, bees, poultry and
fur-bearing aninmals and wildlife;

(2) in the enploy of the owner or tenant or
ot her operator of a farm in connection with the operation,
managenent, conservation or mai ntenance of such farmand its
tools and equi pnent, if the major part of such service is
perfornmed on a farm

(3) 1in connection with the operation or
mai nt enance of ditches, canals, reservoirs or waterways used
exclusively for supplying and storing water for farm ng
pur poses when such ditches, canals, reservoirs or waterways
are owned and operated by the farmers using the water stored
or carried therein; and

(4) 1in handling, planting, drying, packing,
packagi ng, processing, freezing, grading, storing or delivery
to storage or to market or to a carrier for transportation to
mar ket any agricultural or horticultural comodity but only
if such service is performed as an incident to ordinary
farm ng operations. The provisions of this paragraph shal
not be deened to be applicable with respect to service
perfornmed in connection with commercial canning or conmerci al
freezing or in connection with any agricultural or
horticultural commodity after its delivery to a term na
mar ket for distribution for consunption.

As used in this subsection, the term"farni includes
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stock, dairy, poultry, fruit, fur-bearing animal and truck
farms, plantations, ranches, nurseries, greenhouses, ranges
and orchards;

R "paynents in lieu of contributions" nmeans the
noney paynments made into the fund by an enpl oyer pursuant to
t he provisions of Subsection A of Section 51-1-13 NVSA 1978;

S. "departnent" nmeans the |abor departnent; and

T. "wages" neans all remuneration for services,

i ncl udi ng comm ssi ons and bonuses and the cash val ue of al
remuneration in any nedium other than cash. The reasonable
cash val ue of remuneration in any nedi um ot her than cash
shall be established and determ ned in accordance with
regul ations prescribed by the secretary; provided that the
term "wages" shall not include:

(1) subsequent to Decenber 31, 1977, that
part of the renuneration in excess of the base wage as
determ ned by the secretary for each cal endar year. The base
wage upon which contribution shall be paid during any
cal endar year shall be sixty percent of the state's average
annual earnings conputed by the division by dividing total
wages reported to the division by contributing enployers for
t he second precedi ng cal endar year before the cal endar year
t he conmput ed base wage becones effective by the average
annual enpl oynent reported by contributing enployers for the
same period rounded to the next higher multiple of one
hundred dol I ars ($100); provided that the base wage so

comput ed for any cal endar year shall not be | ess than seven
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t housand dol lars ($7,000). Wages paid by an enployer to an
i ndividual in his enploy during any cal endar year in excess
of the base wage in effect for that cal endar year shall be
reported to the departnent but shall be exenpt fromthe
paynment of contributions unless such wages paid in excess of
t he base wage beconme subject to tax under a federal |aw

i nposi ng a tax agai nst which credit may be taken for
contributions required to be paid into a state unenpl oynent
fund;

(2) the anpbunt of any paynent with respect
to services performed after June 30, 1941 to or on behal f of
an individual in its enploy under a plan or system
establ i shed by an enploying unit that nakes provision for
individuals in its enploy generally or for a class or classes
of such individuals, including any anmount paid by an
enpl oying unit for insurance or annuities, or into a fund, to
provi de for any such paynent, on account of:

(a) retirement if such paynents are
made by an enployer to or on behalf of any enpl oyee under a
sinplified enpl oyee pension plan that provides for paynents
by an enployer in addition to the salary or other
remuneration normally payable to such enpl oyee or class of
such enpl oyees and does not include any paynents that
represent deferred conpensation or other reduction of an
enpl oyee's normal taxable wages or remuneration or any
paynents nade to a third party on behalf of an enpl oyee as

part of an agreenent of deferred remuneration;
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(b) sickness or accident disability if
such paynments are received under a workers' conpensation or
occupati onal di sease disabl enent |aw

(c) nedical and hospitalization
expenses in connection with sickness or accident disability;
or

(d) death; provided the individual in
its enploy has not the option to receive, instead of
provision for such death benefit, any part of such paynent,
or, if such death benefit is insured, any part of the
prem uns or contributions to prem uns paid by his enploying
unit and has not the right under the provisions of the plan
or systemor policy of insurance providing for such death
benefit to assign such benefit, or to receive a cash
consideration in lieu of such benefit either upon his
wi thdrawal fromthe plan or system providing for such benefit
or upon term nation of such plan or systemor policy of
i nsurance or of his service with such enploying unit;

(3) renuneration for agricultural |abor paid
i n any nmedi um ot her than cash

(4) any paynent nmade to, or on behalf of, an
enpl oyee or an enpl oyee's beneficiary under a cafeteria plan
wi thin the meani ng of Section 125 of the federal Interna
Revenue Code of 1986

(5) any paynent nmade, or benefit furni shed
to or for the benefit of an enployee if at the tine of such

paynment or such furnishing it is reasonable to believe that
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the enpl oyee will be able to exclude such paynment or benefit
fromincone under Section 129 of the federal Internal Revenue
Code of 1986

(6) any paynent nmade by an enpl oyer to a
survivor or the estate of a fornmer enployee after the
cal endar year in which such enpl oyee di ed;

(7) any paynent nmade to, or on behal f of, an
enpl oyee or his beneficiary under an arrangenent to which
Section 408(p) of the federal Internal Revenue Code of 1986
applies, other than any el ective contributions under
Paragraph (2)(A) (i) of that section;

(8) any paynment made to or for the benefit
of an enployee if at the tinme of such paynent it is
reasonable to believe that the enployee will be able to
excl ude such paynment fromincone under Section 106 of the
federal Internal Revenue Code of 1986; or

(9) the value of any neals or |odging
furnished by or on behalf of the enployer if at the tine such
benefit is provided it is reasonable to believe that the
enpl oyee will be able to exclude such itens frominconme under
Section 119 of the federal Internal Revenue Code of 1986."

Section 5. EFFECTI VE DATE. --The effective date of the
provisions of this act is July 1, 2000.
- 51 -
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