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SENATE BI LL 424
4A4TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION,

2000
I NTRODUCED BY
Manny M Aragon

AN ACT
RELATI NG TO TAXES; PROVI DI NG FOR THE COLLECTI ON OF DELI NQUENT
PROPERTY TAXES THROUGH THE USE OF AN AUTHORI ZED PRI VATE
ATTORNEY I N CLASS A COUNTI ES; AMENDI NG AND ENACTI NG SECTI ONS
OF THE NMSA 1978.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO:
Section 1. A new section of the Property Tax Code,

Section 7-38-47.1 NMSA 1978, is enacted to read:
"7-38-47.1. [ NEWMATERIAL] AUTHORI TY OF COUNTY TO

RETAI N A PRI VATE ATTORNEY TO COLLECT DELI NQUENT TAXES. - - A
class A county is authorized to retain a private attorney to
col l ect delinquent taxes and interest and penalties due
thereon that are owed to the county or taxing units for which
the county collects the taxes."

Section 2. Section 7-38-48 NVBA 1978 (being Laws 1973,

Chapter 258, Section 88, as anended) is amended to read:
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"7-38-48. PROPERTY TAXES ARE A LI EN AGAI NST [ REAL]
PROPERTY FROM JANUARY 1-- PRI ORI Tl ES- - CONTI NUANCE OF TAXI NG
PROCESS. - - Taxes on [+eal] property are a |ien against the
[+eal] property fromJanuary 1 of the tax year for which the
taxes are inposed. The lien runs in favor of the state and
secures the paynent of taxes on the [real] property and any
penalty and interest that [beeenes] becone due. The lien
continues until the taxes and any penalty and interest are
paid. The lien created by this sectionis a first lien and
paranount to any other interest in the property, perfected or
unperfected. The annual taxing process provided for in the
Property Tax Code shall continue as to any particul ar
property regardl ess of prior tax delinquencies or of pending
protests, actions for refunds or other tax controversies
i nvol ving the property, including a sale for delinquent
taxes."

Section 3. Section 7-38-50 NVBA 1978 (being Laws 1973,
Chapter 258, Section 90, as anended) is amended to read:

"7-38-50. DELI NQUENT TAXES--ClVIL PENALTIES. - -

A |If property taxes becone delinquent, a penalty
of one percent of the delinquent taxes for each nonth or any
portion of a nonth they remain unpaid shall be inposed, but
the total penalty shall not exceed five percent of the
del i nquent taxes except that, when the penalty determ ned
under the foregoing provisions of this subsection is |ess
than five dollars ($5.00), the penalty to be inposed shall be

five dollars ($5.00). A county mmy suspend for a particular
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tax year application of the m ninmmpenalty requirenents of
this subsection by resolution of its county conm ssioners
adopted not |l ater than Septenber 1 of that tax year. A copy
of any such resolution shall be forwarded to the county
treasurer.

B. |If property taxes becone delinquent because of
an intent to defraud by the property owner, fifty percent of
the property taxes due or fifty dollars ($50.00), whichever
is greater, shall be added as a penalty.

C. Al delinguent taxes, plus penalties and

interest, for all prior vears that remnin delinguent sixty

days after the delinquency date provided for in accordance

wi th Subsection D of Section 7-38-46 NMSA 1978 incur an

addi tional penalty to defray costs of collection if the

county has referred the collection of the delingquent taxes,

penalties and interest to a private attorney. The additional

penalty shall be thirty percent of the anpunt of taxes,

penalties, interest and costs due.

D. Any civil penalty assessed pursuant to

Subsection C of this section shall becone the property of the

private attorney enployed by the county upon collection from

t he delinquent taxpayer of the taxes, penalties and

interest."”
Section 4. Section 7-38-51 NMSA 1978 (being Laws 1973,
Chapter 258, Section 91, as anended) is amended to read:
"7-38-51. NOTI FI CATI ON TO PROPERTY OANER OF DELI NQUENT
PROPERTY TAXES. - -
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A. In respect to any tax that is delinquent for
nore than thirty days as of June 30 of each year, the county
treasurer shall mail a notice of delinquency to:

(1) the owner of the property as shown on
the property tax schedule at the address of the owner as
shown on the nost recent property tax schedul e; and

(2) any person other than the owner to whom
the tax bill on the property was sent.

B. The notice required by this section shall be in
a formand contain the information prescribed by [é—+siof]
departnment regul ations and shall include at |east the
foll ow ng:

(1) a description of the property upon which
the property taxes are due;

(2) a statenment of the ampbunt of property
taxes due, the date on which they becanme delinquent, the rate
of accrual of interest and any penalties that may be charged;

(3) a statenment that, if the property taxes
due on real property are not paid within three years fromthe
date of delinquency, the real property will be sold and a
deed i ssued by the [d&RHsten—and] departnent;

(4) a statenent that if property taxes due
on personal property are not paid, the personal property may
be seized and sold for taxes under authority of a demand
warrant; and

(5) a statenment that, if the delinguent

t axes have been referred for collection to a private attorney
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pursuant to Section 7-38-47.1 NMSA 1978, an additional civil

penalty of thirty percent of the taxes will be incurred if

the taxes are not paid."

Section 5. Section 7-38-53 NMBA 1978 (being Laws 1973,

Chapter 258, Section 93) is anended to read:

"7-38-53. COLLECTI ON OF DELI NQUENT PROPERTY TAXES ON
PERSONAL PROPERTY- - ASSERTI ON OF CLAI M AGAI NST PERSONAL
PROPERTY. - - A county treasurer may collect delinquent property
taxes on personal property by asserting a claimagainst the
owner's personal property for which taxes are delinquent. A
claimshall be asserted by service of a demand warrant by the
county treasurer, an enployee of his office designated by

him a private attorney retained by the county pursuant to

Section 7-38-47.1 NMSA 1978 or the county sheriff upon any

person in possession of the personal property subject to the
claim"”

Section 6. A new section of the Property Tax Code,
Section 7-38-60.1 NVBA 1978, is enacted to read:

"7-38-60.1. [NEWNMATERIAL] SU T TO COLLECT DELI NQUENT

TAXES AND | NTEREST AND PENALTI ES. - -

A. At any tinme after a tax on property becones
delinquent, a class A county or its retained private attorney
may file suit to foreclose a |lien securing paynent of the tax
or seeking a personal judgnent against the taxpayer. The
suit nust be in a court of conpetent jurisdiction for the
county in which the tax was or is inposed.

B. In a suit brought under Subsection A of this
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section, a county may foreclose any other property tax lien
on the property in favor of the county."”

Section 7. A new section of the Property Tax Code,
Section 7-38-60.2 NVSA 1978, is enacted to read:

"7-38-60.2. [ NEWMATERI AL] RECOVERY OF COSTS AND

EXPENSES | N COLLECTION SUIT. - -

A, In addition to other costs authorized by law, a
class A county or its retained private attorney is entitled
to recover the follow ng costs and expenses in its efforts to
col l ect a delinquent tax:

(1) all wusual court costs, including the
cost of serving process;

(2) costs of filing for record any notice of
Iis pendens agai nst property;

(3) expenses of tax sale;

(4) reasonable expenses that are incurred by
the county or its attorney in determning the nane, identity
and | ocation of necessary parties and in procuring necessary
| egal descriptions of the property on which a delinquent tax
i s due; and

(5) in cases where Subsection C of Section
7-38-50 NVBA 1978 is not applicable, reasonable attorney fees
of the total ampbunt of thirty percent of the total anount of
t axes, penalties and interest due.

B. Each item specified by Subsection A of this
section is a charge against the property and shall be

collectible in the same manner as the taxes, penalties,
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interest and costs due by the tax debtor and is subject to
collection by foreclosure in a suit or as otherw se provided
by law and shall be collected out of the proceeds of sale of
the property.”

Section 8. A new section of the Property Tax Code,
Section 7-38-60.3 NVSA 1978, is enacted to read:

"7-38-60.3. [NEWNMATERIAL] LIABILITY FOR COSTS- - COUNTY

AND | TS PRI VATE ATTORNEY. - -

A. Except as provided by Subsection B of this
section, a class A county or its retained private attorney is
not liable in a suit to collect taxes for court costs,
including any fees for service of process, costs or fees of
opposi ng counsel, arbitration or nediation and shall not be
required to post security for costs.

B. Aclass Acounty or its retained private
attorney shall pay the cost of publishing citations, notices
of sale or other notices fromthe unit's general fund as soon
as practicable after receipt of the publisher's claimfor
paynment. The county is entitled to rei nmbursenent from ot her
taxing units that are parties to the suit for their
proportionate share of the publication costs on satisfaction
of any portion of the tax indebtedness before further
distribution of the proceeds. A county shall not be required
to pay a word or line rate for publication of citation or
other required notice that exceeds the rate that the
newspaper publishing the notice charges private entities for

simlar classes of advertising.”
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Section 9. Section 7-38-62 NVBA 1978 (being Laws 1973,

Chapter 258, Section 102, as anended) is anended to read:

"7-38-62. AUTHORI TY OF DEPARTMENT TO COLLECT DELI NQUENT

PROPERTY TAXES AFTER RECEI PT OF TAX DELI NQUENCY LI ST--USE OF
PENALTI ES, | NTEREST AND COSTS. - -

A. Unless a county has retained a private attorney

to collect delinquent property taxes, after the receipt of

the tax delinquency list, the departnment has the
responsibility and exclusive authority to take all action
necessary to collect delinquent taxes shown on the list. |f

the county has retained a private attorney pursuant to

Section 7-38-47.1 NMSA 1978, the county retains the authority

to pursue collection through its attorney and has the sane

authority as that granted the departnent in Subsection B of

this section

B. This authority includes bringing collection
actions in the district courts based upon the persona
l[iability of the property owner for taxes as well as the
actions authorized in the Property Tax Code for proceeding
agai nst the property subject to the tax for collection of
del i nquent taxes.

C. Paynent of delinquent taxes listed and any
penalty, interest or costs due in connection with those taxes
shall be nmade to the departnment if occurring after the
recei pt by the departnment of the tax delinquency I|ist;
however, the departnent nmay authorize county treasurers to

act as its agents in accepting paynents of taxes, penalties,
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i nterest or costs due.
D. Penalties, interest and costs due, except the

penalty inposed pursuant to Subsection C of Section 7-38-50

NVBA 1978, received by the departnment under this section
shal |l be retained by the departnment for use, subject to
appropriation by the legislature, in the adm nistration of
the Property Tax Code.™

Section 10. Section 7-38-68 NVSA 1978 (being Laws 1973,
Chapter 258, Section 108, as anended) is anended to read:

"7-38-68. | NSTALLMENT AGREEMENTS. - -

A.  The [d&iwsten] departnent or a private attorney

retained by a class A county pursuant to Section 7-38-47.1

NMSA 1978 may enter into an installnment agreenent for the
payrment of all delinquent property taxes, penalties, interest
and costs due with respect to either real property or a

manuf actured honme with the owner of the real property or
manuf act ured honme whose taxes have becone del i nquent and
whose account for all or part of the delinquent taxes has
been transferred for collection to the [éiwstor] departnent

or the private attorney. Execution of an install nent

agreenent under this section by a property owner is an
irrevocabl e admission of liability for all taxes that are the
subj ect of the agreenent. The installnent agreenent shall be
in witing and shall not extend for a period of nore than
thirty-six nonths. Interest shall accrue on the unpaid

bal ance during the period of the installnent agreenent. The

rate of interest shall be one percent a nonth, and no ot her
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interest on that portion of the principal representing unpaid
taxes shall accrue while an installment agreenent is in

effect. [Fhe—divsten—shaH—et—enter—nte] An install nment

agreement with a property owner shall not be entered into on

or after the date of the initial sale of real property or
manuf actured honme for delinquent taxes whether or not the
real property or manufactured hone is sold and a deed issued
as a result of that sale. The [diwsier] departnent shal
promul gate regul ati ons establishing requirenents for a
m ni rum down paynent and substantially equal nonthly paynents
for install nent agreenents.

B. An installnent agreenent prevents any further
action to collect the delinquent taxes stated in the

agreenent as long as the terns of the agreenment are net.

C. The [éiviston] departnment or a private attorney

retained by a class A county pursuant to Section 7-38-47.1

NMSA 1978 may proceed under the Property Tax Code to coll ect
the property taxes, penalties, interest and costs due and
unpaid if:

(1) installnment paynents are not nade on or
before the dates specified in the agreenent;

(2) the property owner fails to pay other
property taxes when required; or

(3) any other condition contained in the
agreenent is not net.

D. For the purpose of conmputing the tine when real

property or a manufactured honme may be sold for delinquent
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taxes, the date of original delinquency shall be used when
t he del i nquent taxes have been the subject of an install nent
agreenent that was subsequently breached by the property
owner .

E. If an owner of real property or a manufactured
hone enters into an installnent agreenent and subsequently
breaches the agreenent under this section, neither the

[ einvistoen] departnment nor a class A county retained private

attorney shall [nAet] enter into another installnment agreenent
with that property owner for the paynment of the delinquent
taxes that were the subject of the installnent agreenent.

F. Al phabetically indexed and serially nunbered
records of installnment agreenents nust be kept in the office
of the director and made avail able for public inspection.”

Section 11. Section 7-38-69 NVSA 1978 (being Laws 1973,
Chapter 258, Section 109, as anended) is anended to read:
"7-38-69. DI STRI BUTI ON OF AMOUNTS COLLECTED UNDER
| NSTALLMENT AGREEMENTS. - - Amount s col | ect ed under install ment

agreenents entered into by the departnent or a private

attorney retained by a class A county pursuant to Section

7-38-47.1 NVBA 1978 that represent delinquent taxes shall be

remtted to the county treasurer of the county to which the
net taxable value of the property is allocated for
distribution to the governnental units. Anounts collected
that represent penalties, interest and costs shall be

retai ned by the departnent in accordance with Section 7-38-71

NVMSA 1978. Money col lected shall be remitted at the tines
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and in the manner required by applicable |aw and the

regul ati ons of the department of finance and adm nistration.
When t he departnent has received paynment in full of
del i nquent taxes, penalties, interest and costs paid under an
i nstal |l ment agreenent, the department shall notify the county
treasurer of that fact, and the county treasurer shall nake
an entry on the property tax schedule indicating that the
del i nquent property taxes, penalties and interest have been
paid."

Section 12. Section 7-38-71 NVSA 1978 (being Laws 1973,
Chapter 258, Section 111, as anended) is anended to read:

"7-38-71. DI STRI BUTI ON OF AMOUNTS RECEI VED FROM SALE OF
PROPERTY. - -

A.  Mney received by the departnment fromthe sale
of real or personal property for delinquent property taxes
shal |l be deposited in a suspense fund and distributed as
foll ows:

(1) first, that portion equal to the costs
shall be retained by the departnent for use, subject to
appropriation by the legislature, in admnistration of the
Property Tax Code;

(2) second, that portion equal to the
penalties and interest due shall be retained by the
department for use, subject to appropriation by the
| egislature, by the departnent in adm nistration of the
Property Tax Code;

(3) third, that portion equal to the
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penalties provided for in Subsection C of Section 7-38-50

NMSBA 1978 shall be paid over to the private attorney retained

by a class A county pursuant to Section 7-38-47.1 NVBA 1978;
[(3)—thi+rd] (4) fourth, that portion equal

to the delinquent taxes due shall be remtted by the

departnment to the appropriate county treasurer for
distribution by the treasurer to the governnental units in
accordance with the law and the regul ati ons of the department
of finance and administration; and
[(4-] (5) the balance shall be paid to the

fornmer owner of the property sold or to any ot her person
desi gnated by order directed to the departnment by a court of
conmpetent jurisdiction; provided that the departnent may
first apply all or any portion of the balance to be paid
agai nst the anount of any property tax, including any penalty
and interest related thereto, owed by the person to whomthe
bal ance woul d ot herw se be pai d.

B. As a condition precedent to paynent of the
bal ance of the sale anmount received to the fornmer owner of
the property, the departnment may require any person clain ng
to be entitled to that paynment to present sufficient evidence
of proof of fornmer ownership of the property to the
departnment. The departnent shall adopt regul ations providing
for the procedures to be foll owed by persons claimng sale
proceeds as former owners in those instances where
conflicting clainms exist or the departnent requires proof of

owner shi p.
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C. If no person clainms the bal ance of sale
proceeds, whether the property was sold under the provisions
of the Property Tax Code or prior law, as the former owner of
the property within two years of the date of the sale and
after a reasonable search to determine the former owner is
made by the departnent and no former owner is found, the
bal ance of the sale proceeds shall be considered abandoned
property and deposited in accordance with the provisions of
t he Uni form Uncl ai mred Property Act.

D. If the balance of proceeds fromthe sale after
payi ng a higher priority claimunder Subsection A of this
section is insufficient to pay all of the next priority
claim then the conpl ete bal ance shall be applied to that
next priority claimas partial paynent."

Section 13. EFFECTI VE DATE. --The effective date of the
provisions of this act is July 1, 2000.
- 14 -
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