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NOTE: Asprovided in LFC poalicy, thisreport isintended for use by the standing finance committees of the
legidature. TheLegidative Finance Committee does not assume responsibility for the accuracy of theinformation in
thisreport when used in any other situation.

Only themost recent FIR version, excluding attachments, isavailable on the Intranet. Previoudly issued FIRs and
attachments may be obtained from the LFC officein Suite 101 of the State Capitol Building North.

FISCALIMPACTREPORT

[SPONSOR:  |isanchez, R.G. ||[DATE TYPED: 02/07/00 |HB  |l465 |

[SHORT TITLE: | Educational Institutions Liability Risks [sB |
| AnALYsT]Carrillo |

APPROPRIATION

Appropriation Contained Egtimated Additional Impact Recurring Fund

FY00 FYO1 FYO0O |[FYO1
or Non-Rec  ||Affected

See Fiscal Impact Section  |[Recurring  ||Public Ligbility Fund |

(Parenthesis () Indicate Expenditure Decreases)

REVENUE
Estimated Revenue Subsequent Recurring Fund
FYQ0 FYOl YearsImpact or Non-Rec Affected
See Fiscal Impact Section ||Recurring ||Pub|ic Liability Fund
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(Parenthesis () Indicate Revenue Decreases)

Duplicates/Conflicts with/Companion to/Relates to

SOURCES OF INFORMATION

Genera Services Department

SUMMARY

Synopsis of Bill

House Bill 465 proposes to amend Section 15-7-2 NMSA 1978 pertaining to the Risk Management
Divison (RMD) of the Generd Services Department (GSD) and the provision of ligbility risk coverages. HB
465 would dlow the inditutions of higher education to "opt out” of the Risk Management Divisonss public
liability coverages. The effective date included in the proposed legidation is July 1, 2000. Currently, locdl
public bodies have this option under the Tort Claims Act's home rule provision.

The state higher educationd indtitutions affected by HB 465 are: the University of New Mexico, New
Mexico State Univerdity, New Mexico Highlands University, Western New Mexico University, Eastern
New Mexico Universty, New Mexico Inditute of Mining and Technology, New Mexico Military Ingtitute,
New Mexico Schoal for the Visualy Handicapped, New Mexico School for the Deaf, and the Northern
New Mexico State School (Northern New Mexico Community College).

According to staff from GSD, the Tort Claims Act proscribes the breadth of insurance coverage state
agencies must carry. Pursuant to the provisons in HB465, state higher educationa ingtitutions must il carry
coverage in accordance with the Tort Clams Act. The state higher educationa ingtitutions may dect to insure
themsdlves, ether by purchasing commercia insurance, or by self-insuring. This option extends to hedthcare
for sudents of these Sate higher educationd indtitutions. The state higher educationd indtitutions may
continue to "opt in", and continues to obtain public ligbility insurance coverages from RMD, asis the current
practice.
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The GSD daff also notes the bill would not affect the coverage provided by RMD for property or workers
compensation exposures. No gppropriations are made and the bill does not waive or affect sovereign
immunity or any other limitations or protections under the Tort Claims Act or any other law. The bill creates
no new legd causes of action for plaintiffs.

Significant Issues

GSD daff expresses the following comments:

o *HB465 decentraizes risk management function by impairing the state's ability to andyze, control and
prevent lossin significant ways.

e *The current RMD member pool will be diminished, thereby increasing ligbility premiums for
remaining pool members.

« *No basdine requirements for insurance administration expertise are set, and ingtitutions "opting out”
are not mandated to obtain equa or superior coverage at equa or lesser costs.

e *Clam adjusment and administration will be duplicated at significant cos.

o *Thelegidaure would lose control of the accountaility it now has through centralized servicesin
RMD, and the ability to evauate success of the program.

e <If aninditution has "opted out"of the RMD pool and subsequently desiresto "opt back in”, the
ingtitution may do o by giving notice of the reped of its ordinance or resolution to RMD prior to
December 1 of any caendar year and paying such assessments as may be determined by RMD.

o *State higher educationd ingtitutions with loss ratios in excess of 100 percent could be alowed to
withdraw from the RMD pool only upon payment of any deficit amount.

FISCAL IMPLICATIONS

GSD aff reports that the state higher education ingtitutions "opting out” of the RMD pool will no longer pay
into the public ligbility fund. Instead, such a state higher education inditution will purchase coverage
commercidly or sdf-insure by establishing and maintaining sufficient reservesin its budget (or acombination
of thee methods).

Additiondly, GSD gaff notes the fiscal impact on the public liability fund would be significant. At present,
date higher educationd ingtitutions pay about 39 percent of the sate liability premium. Some or dl of those
contributing agencies may choose to "opt out” of the pool and thereby reduce the public liability fund by their
corresponding annua contribution. Conversdly, the public liability fund will dso see areduction in
expenditures, as claims related to these agencies will no longer be paid out of this fund.
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According to GSD gaff HB 46 unfairly impaoses fiscd pendties on remaining pool members because:

=

premiums will be increased to compensate for the smaler, weaker poal;

2. inheritance of Sgnificant fund deficits created by withdrawing entities, although those entities posses
the financia resources to replenish the fund through premium assessments (i.e., UNM/UNMH);

3. Staeovergght of state higher educationd ingtitutions that opt out of the RMD programs will be
diminished, and

4. while gate higher educationd inditutions may be able to show short term savings, it is unlikely that

they could improve on long-term performance of the larger group.

Lagtly GSD states HB 465 does not address the issue of refunds to state higher educationd ingtitutions that
arein apogtive fund pogtion a time of withdrawal. It is estimated the future impact to the Public Liability
Fund, beginning in FY' 2001, would be between $1 million and $1.75 million per year. Factors are sartup
cogtsfor the inditutions, plus costs of duplicating services now provided through RMD. Impact would
depend on what dtrategies are used by the state higher educationa ingtitutions (e.g., al independent vs.
some/dl pool, some sdf-insure).

ADMINISTRATIVE IMPLICATIONS

RMD will no longer assess, collect or control insurance funds for those state higher educationd ingtitutions
choosing to "opt out” of the pool, and will no longer manage any dams arisng while the "opt out” resolution
isin effect.

Written tort claim notice for affected agencies will no longer be presented to RMD. Ingtead, the notice will
be presented to the President of the state higher educationd ingtitution. The 90-day notice limitation does not
change.

WJIC/gm
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