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CONFLICTS, COMPANIONS, DUPLICATES:  A number of bills have been introduced this session that repeal part or all gross receipts tax on health care services. A fairly complete listing is contained in the bill review for HB-370.

BILL SHORT TITLE:  Gross Receipts Tax Deduction for Prosthetic Devices

DESCRIPTION: This bill makes the current limited gross receipts tax deduction for prosthetic devices complete, but seriously restricts the definition of “prosthetic device” to exclude artificial hands and feet, dacron veins and arteries, artificial hips, cornea replacement, pacemakers, dental implants, etc. By prohibiting the deduction for prosthetic devices that do not replace a limb, this proposal is undoubtedly a tax increase, in aggregate. Offsetting the new tax imposed on some prosthetic devices, receipts from wholesale and retail sales of artificial limbs will become deductible.

EFFECTIVE DATE:  July 1, 2001

FISCAL IMPACT (Thousands of dollars):  

Note: Parenthesis ( ) indicate a revenue loss:
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	*
	*
	Recurring
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	 *
	*
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	Counties & Municipalities


The Department cannot determine the fiscal impact of this bill. Receipts from sale of prosthetic devices, excluding eyeglasses and contact lenses, represents about 5% of medical tangible personal property. The remainder is primarily prescription drugs. Analysis of the prescription drug deduction implies that taxable gross receipts for sale of medical tangible personal property is about $450 million. However, the portion of this amount that represents replacement limbs, as opposed to a long list of other prosthetic devices, is unknown. The bill  provides an end-use deduction.  The existing version of the section grants a deduction at the wholesale level—which may not strictly be necessary if the Department (or the courts) decide the practitioner is not “using” the device in the course of affixing it to the patient. Assuming that prescription eyeglasses and contacts are not deductible, the fiscal estimate is a loss of $800K general fund.

ADMINISTRATIVE IMPACT:  This is an audit issue, not a processing or systems issue. No additional resources will be required. If the bill were to pass, however, the Department would have to pass a flurry of regulations as well as withdraw and reissue a number of rulings.

TECHNICAL ISSUES: 

1. The definition of “prosthetic device” here – “artificial replacement of a limb” – is contrary to the common Webster’s definition. In the course of this redefinition, commonly described “prosthetic devices”, such as dental implants, artificial hands and feet, dacron veins and arteries, artificial hips, plastic corneas, pacemakers, etc. would not only not be deductible at the final sale to the patient, but could lose the wholesale deduction that allows the doctor to purchase the artificial body parts without tax by issuing an NTTC to the medical supplies wholesaler. 

2. This wholesale deduction is a curious item in any case. Ordinarily, in commerce, a retailer purchases goods from the wholesaler and issues an NTTC. This is essentially a promise that the retailer will claim a subsequent deduction or pay the gross receipts tax on the retail value of the goods. So why can’t a doctor issue a type 2 NTTC to the supplier? The answer is because the doctor is performing a service that incidentally involves the “installation” of tangible property, in this case a body part. Thus the purpose of this 7-9-73 NMSA 1978  deduction is to allow the doctor or other health practitioner to purchase tangible property for resale in the course of performing the health care service. For this reason, the deduction should be separated into two pieces – a piece such as the current 7-9-73 NMSA 1978 (perhaps with “including eyeglasses and contact lens” after “prosthetic devices”) and a new section that duplicates the current 7-9-73 NMSA, retaining the “if sale is made to …” list, but also changing “sale is made to” to “sale is made by or to ….”, and including the Webster’s definition “an artificial substitute for a missing part.”

3. The Department has promulgated a regulation (3NMAC 2.73.1.8) that includes glasses and contact lenses under this deduction, but it currently applies only to sales to optometrists and  opthamologists who produce a nontaxable transaction certificate. If the bill passes as is (without the changes of (1) and (2) above), the Department will have to rescind this regulation and impose tax on both the purchase and sale of eyeglasses and contacts, as well as the purchase and sale of all other prosthetic devices that do not constitute “limbs”. 

OTHER IMPACTS AND ISSUES: 

· If technically corrected, this proposed deduction continues the “slide down the slippery slope” begun in 1998 when the state allowed a deduction for prescription drugs and the receipts of medical doctors and osteopaths for Medicare B receipts. It will be a relatively short time before the state abandons all gross receipts taxation of medical services and private hospitals. How fast the slide down the slope will be seems likely to be determined solely by the state’s fiscal position. Removing such a large piece of the services sector will no doubt give rise to requests for similar relief from other retail service industries, as well as shifting a good deal of tax burden to taxpayers with taste for non-health care related goods and services. It is likely that tax rates will rise to accommodate the repeal of taxes imposed on health care.

· A “prosthesis”, per Webster’s New Collegiate Dictionary is “an artificial device to replace a missing part of the body”. Thus, hearing aids, eyeglasses and contact lens, which aid body function, but which are not replacements for missing body parts, are not prostheses. An implanted plastic contact lens used to replace a cornea would be an eligible prosthesis, as would dental implants and probably dental bridges and the like. 

