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BILL NUMBER:  HB-483

SPONSOR: Representative Atkin

BILL SHORT TITLE:  Boating While Intoxicated Act

DESCRIPTION:  The Boating While Intoxicated Act generally incorporates provisions of the motor vehicle laws and the Implied Consent Act regarding driving under the influence of intoxicating liquor or drugs, applying many of those provisions to intoxicated boaters, water-skiers and surfboarders.  

Upon the sworn statement of a law enforcement officer, the Taxation and Revenue Department would be required to suspend for 1 year the certificate number of a boat owned by any person refusing to submit to a chemical test for blood alcohol content.  The suspension period for a person over 21 years of age with a BAC of .08 or more would be 90 days. The suspension period for a person under age 21 with a BAC of .02 or more would be 6 months.  A 1 year suspension would apply if there were a previous suspension.

The effective date of suspensions of boat certificates would be 20 days following notice provided by the law enforcement officer, unless a department hearing were requested, in which case the suspension is effective on the date of the department’s order.  The standard $50 hearing fee applies (subject to indigence provisions) and hearings must be scheduled within 90 days of the date of the notice of suspension.

The department would collect a $100 reinstatement fee to reactivate a suspended boat certification number.

EFFECTIVE DATE:  July 1, 2001

FISCAL IMPACT (Thousands of dollars)   Parenthesis ( ) indicate a revenue loss:

	Estimated Impact on Revenues    
	Recurring or
	

	
	
	
	Nonrecurring
	Funds

	
	(FY 2001-2002)
	(FY 2002-2003)
	     Impact     
	         Affected         

	
	*
	*
	Recurring
	unknown (see Technical Issues)


Some amount of boat certificate number reinstatement fees would be expected.

TECHNICAL ISSUES:

1)  The $100 reinstatement fee for boat certification numbers is not specifically distributed to any particular fund, so it will be distributed to the state General Fund

ADMINISTRATIVE IMPACT:  This bill proposes an inordinately complex and probably unnecessary administrative burden on the department.  The department would be required to track various periods of suspension, track previous suspensions, and conduct additional hearings.  Presumably the department would have to report previous suspensions to law enforcement officers.  Implementing the provisions of this bill would present a significant opportunity cost to other proposed enhancements and improvements to the Motor Vehicle Division’s computer system.  If any significant number of hearings were requested, there would be an adverse impact on scheduling Motor Vehicle DWI hearings, since hearing officers are barely keeping-up with scheduled workloads now.

OTHER IMPACTS AND ISSUES:

· Taxation and Revenue Department registers boats under a joint powers agreement with the Energy, Minerals and Natural Resources Department.  It would be more appropriate to assign enforcement responsibility to EM&NRD.  Who actually does the administrative work could then be resolved through the joint powers agreement.  

· The number issued to a boat, and the “certificate of number” are required for all boats, but do not constitute any kind of license to use the boat.  There may be legal issues regarding the department’s power, and exactly what it means to “suspend” the number of a boat.
· The procedures and penalties proposed by this bill may create more problems for the Taxation and Revenue Department, law enforcement officers, and the courts than for any boaters or boat owners.  The department appreciates that the bill does provide criminal penalties (Section 2 and 3) for people who operate a motorboat or water skis or surfboard while intoxicated, or permit the operation of their motorboat by an intoxicated person.  However, applying Implied Consent Act procedures to these offenses make result in far more trouble and cost than benefit.  

The very essence of the Implied Consent Act (relating to the operation of motor vehicles and providing for the revocation of a person’s driver’s license) and its raison d’être is that it provides a “sure and speedy” method of removing dangerous drivers from the road.  In addition, the potential loss of a driver’s license is said to be a meaningful sanction because a person needs a driver’s license to work and support a family.  Clearly, the same rationale does not apply in the context of boating.  Although the procedures are every bit as cumbersome and problematic, the deterrent effect is considerably less.

The provision which attempts to apply the Implied Consent Act to boating activities is unworkable.  It would create a huge administrative burden for this Department without, itself, directly providing any substantial benefits to public safety.

· Because the BWI Act takes as its template the DWI provisions of the Motor Vehicle Code, it also follows the inconsistencies, poor structure and rambling language of the Motor Vehicle Code.  

· The bill addresses the issue of intoxicated water skiers and requires that they submit to chemical testing, but it is unclear who gets “punished” for their transgressions.

· Interestingly, Section 2 does make illegal the operation of boat, skis, etc. while “under the influence of intoxicating liquor or any narcotic drug, barbiturate or marijuana.”   Proof of being under the influence of marijuana or barbiturate is problematic.  Since marijuana metabolites remain in the system for up to 45 days, the legitimacy of chemical tests may be questioned.

· Section 2, Subsection A, Paragraph 3 makes it illegal for a person under 21 to water-ski or surf with an alcohol concentration in their blood of .02% or greater.  That level is roughly equivalent to drinking one beer, and could create a substantial burden on the state’s law enforcement and judicial resources.

· The bill calls for a 90-day (and, in some cases, one-year) revocation of a boat’s certificate of registration, if, after hearing, found to have been in violation of the law.  This could be a rather weak to non-existent deterrent, as the person might be able to finish the prime boating season before ever having to deal with the violation.  The “suspension” could then be served during the non-boating season.

· If the public feels a civil sanction is appropriate for those boating while under the influence of intoxicants, there is a more immediate sanction that would provide an effective deterrent:  immediate impoundment of the boat for a specified period of time.
