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DATE: February 5, 2001
Submitted by: TAXATION AND REVENUE DEPT.       

T. GLENN ELLINGTON, SECRETARY

BILL NUMBER:  ICAC Substitute for SB-119

SPONSOR:  Indian & Cultural Affairs Committee

BILL SHORT TITLE:  Tribal Distributor Gasoline Tax Deduction

CONFLICTS, DUPLICATES, COMPANIONS:  HB-448 (duplicate)

DESCRIPTION:  This bill redefines the qualification allowing certain registered Indian tribal distributors to sell up to 30 million gallons of gasoline per year upon which state gasoline tax has not been paid.  The new qualification would be any distributor who sold at least 1 million gallons of fuel before September 1998 from a nonmobile storage container located within reservation or pueblo boundaries.  Future sales of untaxed fuel outside reservation boundaries would have to be made from a “permanent fuel storage bulk plant facility that is approved by and certified annually by the department”  Any “registered Indian tribal distributor” enterprise would have to be wholly owned, “operated and managed” by tribal members.

EFFECTIVE DATE:   July 1, 2001

FISCAL IMPACT (Thousands of dollars)   Parenthesis ( ) indicate a revenue loss:

	Estimated Impact on Revenues    
	Recurring or
	

	
	
	
	Nonrecurring
	Funds

	
	(FY 2001-2002)
	(FY 2002-2003)
	     Impact     
	         Affected         

	
	(*)
	35,007.9
	Recurring
	State Road Fund

	
	(*)
	  4,764.4
	Recurring
	County & Municipal Road Funds

	
	(*)
	  2,643.8
	Recurring
	County Govt. Road Fund

	
	(*)
	  2,643.8
	Recurring
	Municipal Road Fund

	
	(*)
	     661.0
	Recurring
	Municipal Arterial Fund

	
	(*)
	     119.3
	Recurring
	Aviation Board

	
	(*)
	       59.7
	Recurring
	Motor Boat Fuel Tax Fund

	TOTAL
	(*)
	(45,900.0)
	Recurring
	Gasoline Tax

	
	(*)
	(1,350)
	Recurring
	Local Government Road Fund

	
	(*)
	(1,350) to (2,700)
	Recurring
	Corrective Action Fund

	
	
	
	
	

	TOTAL
	(*)
	(2,700) to (4,050)
	Recurring
	Petro. Products Loading Fee


(*)  Two distributors are currently certified under this section of law.  While the fiscal year 2001-2002 impact could approach the magnitude of the fiscal year 2002-2003 impact, it is unclear how much time the newly-qualified distributors would need to establish a “permanent fuel storage bulk plant facility that is approved by and certified annually by the department”.  Many of the newly-qualified distributors sold their qualifying volumes from underground storage tanks as retail sales to consumers, and probably do not have bulk plant facilities in place currently.  The fiscal impact results from the addition of nine (9) currently registered Indian tribal distributors to those allowed to sell untaxed gasoline outside reservation boundaries; how long it would take them to install suitable tanks (assuming all wanted to) is unknown.  At this late date, the Department would have to assume that any otherwise qualified distributor without non-mobile storage tanks never had such tanks.  Although that undoubtedly would spur litigation, it would decrease the number of newly-eligible distributors to one or two.  

Two additional distributors could qualify in the future (based on historic volumes) if they were to become “registered Indian tribal distributors”, which would increase the Gasoline Tax revenue loss by $10.2 million per year and increase the Petroleum Products Loading Fee revenue loss by $600 thousand to $900 thousand per year.  

Volumes reported for purposes of the Petroleum Products Loading Fee are tied to volumes reported for Gasoline Tax purposes, explaining the fiscal impact on PPL Fees.  The possible varying tax rate of the PPL Fee has been illustrated at the level of 1 cent per gallon and 1.5 cents per gallon (although other tax rates are possible).

TECHNICAL ISSUES:

1) To be fully consistent with other changes made by the bill, on page 4, line 16 the phrase “operated and managed” might be added following the word “owned”.

ADMINISTRATIVE IMPACT:  A significant negative administrative impact on the department would result from the increased recordkeeping requirements associated with the 30 million gallon per distributor limitation.

OTHER IMPACTS AND ISSUES:

· The 30 million gallons per distributor of untaxed gasoline may be sold anywhere and there is no limitation requiring sale within tribal reservation or pueblo boundaries.  Two such distributors are currently certified.

· Of the approximate 930 million gallons of gasoline sold in New Mexico, about 100 million gallons are currently state tax exempt, either under the 30 million gallon per distributor provisions which are revised in this bill, or under the state tax credit provision allowed for sales taxed under tribal gasoline taxes.  This bill would, in all likelihood, add 270 million gallons of untaxed gasoline to the current level with a resulting total of 370 million gallons escaping state taxation – approximately 40% of all gasoline sold in the state. 

Note:  the current level of 100 million untaxed gallons cited in the preceding paragraph may be somewhat overstated since some volumes reported by distributors certified by the Navajo Nation probably qualify as valid exports despite being reported along with other tax-exempt volumes.

· Insertion of the phrase “operated or managed” in several places is meant to outlaw the practice by the two currently-covered registered Indian tribal distributors of contracting actual operation of the distributorship to a non-member.  

