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SENATE BILL 424
46TH LEGISLATURE - STATE OF NEW MEXICO - SECOND SESSION, 2004

INTRODUCED BY

H. Diane Snyder

AN ACT
RELATING TO SANITARY PROJECTS; AMENDING THE SANITARY PROJECTS
ACT WITH REGARD TO ASSOCIATIONS; AMENDING, REPEALING AND
ENACTING SECTIONS OF THE NMSA 1978 RELATING TO FUNDING SANITARY

PROJECTS; DECLARING AN EMERGENCY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:
Section 1. Section 3-29-2 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-2, as amended) is amended to read:
"3-29-2. DEFINITIONS.--As used in the Sanitary Projects
Act:
A. "community" means any rural unincorporated
community and includes a combination of two or more rural
unincorporated communities when they have been combined for the

[purpose—of—seeuring—the—benefits—of] purposes set forth in

the Sanitary Projects Act;
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B. TM"association" includes any association organized
under Laws 1947, Chapter 206, Laws 1949, Chapter 79 or Laws
1951, Chapter 52, as well as any association organized under
the provisions of the Sanitary Projects Act;

C. "department" means the department of
environment; [and

b+—fund'means—the sanitary projects—fund;]

D. "member" or "membership" means a person who has

paid the appropriate fees and has been issued a certificate as

required by association bylaws;

E. '"project" means any water supply or reclamation,

storm drainage or wastewater facility owned, constructed or

operated by an association; and

F. '"person" means a single residence or property

owner, as determined by the rules and regulations adopted by

the association's board of directors."

Section 2. Section 3-29-3 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-3) is amended to read:
"3-29-3. PURPOSE OF ACT [STATEMENT-OFPOLICY¥].--The

purpose of the Sanitary Projects Act is to improve the public

health of [the—peopte—of] rural communities in New Mexico
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unineorporated—eommunities] by providing for the establishment

and maintenance of a political subdivision of the state that is

empowered by the state to receive public funds for acquisition,

construction and improvement of water supply, storm drainage

and wastewater facilities in communities, and to operate and

maintain such facilities for the public good."

Section 3. Section 3-29-4 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-4, as amended) is amended to read:
"3-29-4. PROJECTS [ASSOCTATIONS—ATID—OF DEPARTMENT—

ENGINEER—PAYMENT FOR—GONSTRUGTEON] . - - [ Fr—order—+to—effectuate
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specifications and contracts [as—speeified—in—Seetion—14—28-5
NMSA—1953] for each project shall be prepared by a [lieensed]

practicing professional engineer licensed under the Engineering

and Surveying Practice Act, and selected by the association

] in accordance

with the provisions of [Seetions—67/-21-29—through—67/-21-53—NMSA

1+953] the Procurement Code. The engineer shall also supervise

the construction and installation of the project and shall act
as coordinator and mediator between the contractor awarded the

contract and the association concerned. [TFhe—servieces—of—+the
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testing—and—aececeptaneces]"

Section 4. Section 3-29-5 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-5, as amended) is amended to read:
"3-29-5. [PREREQUESTITE—FORINITIATINGA—PROJECT]

RESTRICTIONS ON FORMING AN ASSOCIATION.--

(A o et
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B<] A. No new association shall be formed under the
Sanitary Projects Act by original incorporation after January
1, 2000, and no new association shall be formed by
reorganization after January 1, 2000, unless the predecessor
entity was in existence on January 1, 2000, if the service area
of either association includes property contiguous to an

incorporated municipality or an unincorporated area currently

served by a municipality. The restrictions on forming an

association set forth in this subsection shall not apply if the
contiguous incorporated municipality does not provide the
services or cannot provide the services to be provided by the
association at or below the cost proposed by the association.
[€<] B. No association may construct a project
required in order to allow creation of a subdivision under the
provisions of the Land Subdivision Act, the New Mexico
Subdivision Act or Section 47-5-9 NMSA 1978; however, an
association may construct a project serving a previously

approved subdivision in the service area of the association.

[B-—After—the—assoeiationhas beenformed—and—a
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C. After July 1, 2004, no new association may be

formed as a capital stock corporation."

Section 5. Section 3-29-6 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-6, as amended) is amended to read:
"3-29-6. BOARD OF DIRECTORS--DUTIES AND

RESPONSIBILITIES.--

A. The board of directors of each association shall

be responsible for the [aequiring] acquisition or purchase of

all property, rights of way, equipment and materials as may be
necessary for the completion of [the] a project. The directors

[aeting—3n] shall act on behalf of the association and as its

agents. The association, acting through its board of

directors, [with—the—approval—of—the—environmental—improvement

divisien] may exercise the right of eminent domain to take and

acquire the necessary property or rights of way for the
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construction, maintenance and operation of water and sewer
lines and related facilities, but such property and rights of
way shall in all cases be so located as to do the least damage
to private and public property consistent with proper use and
economical construction. Such property or rights of way shall
be acquired in the manner provided by the Eminent Domain Code.
In accordance with Sections 42A-1-8 through 42A-1-12 NMSA 1978,
engineers, surveyors and other persons under contract with the
board for the purposes of the project shall have the right to
enter upon property of the state, its political subdivisioms,
private persons and private and public corporations for the

purpose of making necessary surveys and examinations for

selecting and locating suitable routes for water and sewer

lines and facilities. [Payments—for—sueh—serviees;—purehases

state—treasury~]

B. The board of the association shall have the

power to set and, from time to time, increase or adjust

assessments, water and sewer rates, tolls or charges for

services or facilities furnished or made available by the

association. The assessments, tolls and charges include:

(1) a base monthly service fee for each active

.149540.1



new
= delete

underscored material

[bracketed—material]

;] S w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

connection delivering water;

(2) a base monthly service fee for each

inactive connectiong

(3) a standby charge for the privilege of

connecting into the association's water service at some date in

the future;

(4) assessments based on the volume of water

delivered;

(5) a connection charge; and

(6) an assessment necessary to cover the cost

of extending either water or sewer service.

C. The board of directors of the association may

place a lien on any property to which any services have been

extended in the amount of all outstanding assessments, charges

and fees associated with such services. The board may enforce

the lien in any manner provided by the laws of the state. In

the event the board is forced to enforce the lien in any court

of competent jurisdiction in New Mexico, the board shall be

entitled to recover all costs and attorney fees.

D. The board of directors of the association shall

shut off unauthorized connections, illegal connections or any

connection for which charges are delinquent in payment. The

board may file suit in any court of competent jurisdiction to

recover costs associated with any unauthorized or illegal

connection or delinquent connection, including the cost of
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water delivered, charges for facility connection and

disconnection, damages and attorney fees.

E. The board of directors of the association shall

prescribe and enforce rules and regulations for the connection

to and disconnection from properties of facilities of the

association.

F. Each member of the board of directors of the

association should complete a minimum of eight hours of

training, as determined by the department, within one year of

election to the board. The training shall include applicable

laws and regulations, such as the Open Meetings Act, Inspection

of Public Records Act, Audit Act, Procurement Code, Sanitary

Projects Act and rate setting."

Section 6. Section 3-29-7 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-7, as amended) is amended to read:

"3-29-7. [CONDITIONS DEPARTMENT MAY REQUIRE—BEFORE
EXTENDINGBENEFETS] DEPARTMENT RECOMMENDATIONS AND POWERS.--

A. Insofar as the department deems it necessary for

the purpose of the Sanitary Projects Act, the department may

any—ecommunityor—group—of—individuals] recommend [{1)]

agreements, [e¥] covenants or rules in regard to operation,

maintenance and permanent use of [stuweh—tandsy—wrater—or

.149540.1
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P~-] water supply, reclamation, storm drainage and

wastewater facilities.

B. The department may in its discretion and shall
upon the petition [er] of twenty-five percent of the [users—of

a—projeet] members of the association hold a hearing and make a

determination as to whether [a—sanitaryprojeet] the

association is being operated and managed in the best interest

of all [}eeal—eitizens] members of the association. If the

department after a hearing determines that [e&—prejeet] an

association is not being operated or managed in the best

interests of the [leoeal—eitizens] members, the department may
intervene in the operation and management with full powers,

including the power to set and collect assessments from members

.149540.1
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of the association, to set and collect service charges and use

the same for the proper operation and management of the

[projeet] association. The department may appoint a

representative to oversee operation of the association for a

specified period. The department representative shall have the

full powers of the department regarding operation and

management of the association.

C. The department may conduct periodic reviews of

the operation of the association, may require submittal of

audits required pursuant to the Audit Act and may require that

each member of the board of directors complete eight hours of

training as described in Section 3-29-6 NMSA 1978."

Section 7. Section 3-29-9 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-9) is amended to read:

"3-29-9. RULES AND REGULATIONS [ COOPERATION-AND-ASSEISTANCE
BY—FEDERAL—AND—STATE-AGENCIES] . --For the purposes of the
Sanitary Projects Act, the department may [A<+] perform such
acts and prescribe such rules and regulations as are deemed

necessary to carry out its provisions, insofar as the public

health is involved [and

.149540.1
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Section 8. Section 3-29-12 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-12, as amended) is amended to read:
"3-29-12. LOCAL ADMINISTRATION OF PROJECTS--BOARD OF
DIRECTORS-- [TERMS] . --
A. The local administration of [any—Pprejeet] the

association and the operation and maintenance of the

[eompteted] project shall be carried out in each community by a

board of directors composed of [fiw¥e] an odd number of at least

three members. Members of the board of directors shall be

elected [biennialty] annually or as specified in the bylaws

from the membership of the association for staggered terms of

up to four years [eaeh;—execept—that—inthe first—eleections

starting in 2005. The purpose of the staggered terms is to

ensure that terms will end in different election years.

B. The board of directors shall choose among its
members a president, a vice president and a secretary-treasurer

or a secretary and a treasurer.

.149540.1
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Funds [im—an—ameunt] sufficient to provide for proper operation

and maintenance of the association shall be identified through

a rate-setting analysis that will ensure enough revenue to

cover yearly expenses and emergencies, a reserve fund for non-

major capital items and equitable pay for staff. The rate-

setting analysis may be reviewed and changed if necessary on a

yearly basis and shall be obtained by the association by a

monthly assessment against the users of the facilities, [said]
the assessment to be determined by the board of directors.

D. The board of directors of the association shall
have power to do all things necessary in the local

administration of any project subject to the provisions of the

Sanitary Projects Act.

[E=—The—department—shall—require—that—an

Section 9. Section 3-29-13 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-13) is amended to read:

"3-29-13. EXISTING ASSOCIATIONS [EEIGIBEE—FORADDITIONAL
BENEFITS] .--Associations organized under the provisions of Laws
1947, Chapter 206, Laws 1949, Chapter 79 or Laws 1951, Chapter
52 shall have the same powers and duties as associatiomns

organized under the provisions of the Sanitary Projects Act and

.149540.1
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shall be eligible [forbenefits—for—econstructionofsewers—and
treatment—plants] to construct, operate and maintain a project
without [the—meeessity—for] organizing a new association;

provided that the articles of incorporation shall be amended in

accordance with the provisions of Section [14—28—19NewMexieo

Statutes—Anneotated;—1953Compitation] 3-29-19 NMSA 1978."
Section 10. Section 3-29-15 NMSA 1978 (being Laws 1965,

Chapter 300, Section 14-28-15, as amended) is amended to read:
"3-29-15. ASSOCIATION CONSTITUTES A PUBLIC BODY

CORPORATE [ PEBTS—ISSUANCE—OFBONDS] .-- [A+] Upon the filing of
each certificate and copy thereof as provided in Section
3-29-17 NMSA 1978, the persons so associating, their successors
and those who may thereafter become members of the association
constitute a public body corporate by the name set forth in the
certificate and by such name may sue and be sued, have capacity
to make contracts, acquire, hold, enjoy, dispose of and convey

property real and personal, accept grants and donations, borrow

money, incur indebtedness, impose fees and assessments and do

any other act or thing necessary or proper for carrying out the

purposes of their organization.

[B~—Assoetations—shall—have—power—to—become

.149540.1
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. ' i fons]"
Section 11. Section 3-29-16 NMSA 1978 (being Laws 1965,

Chapter 300, Section 14-28-16, as amended) is amended to read:
"3-29-16. CERTIFICATE OF ASSOCIATION.--
A. The members of an association shall execute a
certificate setting forth:
(1) the name of the association;

(2) the name of the [imeerporators]

individuals organizing the association;

(3) the location of the principal office of
the association in this state;

(4) the objects and purposes of the
association;

(5) the address of the initial registered
office of the association and the name of the initial

registered agent at that address;

(6) [the—amount—eof—eapital—stoeck—andnumber

.149540.1
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desire—to—issuwe——shares—of—stoek] the plan and manner of

acquiring membership and of providing funds or means for the
acquisition, construction, improvement and maintenance of its
work and for its necessary expenses;

(€5 1 tod,—if _ delimited—£ .
. . £ ation: 1]

(7) the duration of existence of the

association, which may be perpetual;

(8) the number and manner of electing the

board of directors of the association and the length of the

terms that the directors will serve;

(9) the definition of a member of the

association and the voting rights associated with the

membership; and

(10) the manner of dissolution of the

association as a public body.

B. Pursuant to the registered agent requirement of
Paragraph (5) of Subsection A of this section, there shall be
attached to the certificate a statement executed by the
registered agent in which the agent acknowledges acceptance of
the appointment by the filing association, if the agent is an
individual, or a statement executed by an authorized officer of
a corporation in which the officer acknowledges the

corporation's acceptance of the appointment by the filing

.149540.1
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association as its registered agent, if the agent is a
corporation.

C. The certificate or any amendment thereof made as
provided in Section 3-29-19 NMSA 1978 may also contain
provisions not inconsistent with the Sanitary Projects Act or
other law of this state that the [ineorporaters] organizers may
choose to insert for the regulation and conduct of the business
and affairs of the association. There shall accompany each
certificate a list [ef—the names—ofall -members—of—the
assoetation,—the—tist] to [alse] show the total number of
members of the association and the total number of dwelling
units [that—ean—be] served [+f] by the project [is—ecompleted]

at the time of filing."

Section 12. A new Section 3-29-16.1 NMSA 1978 is enacted
to read:

"3-29-16.1. [NEW MATERIAL] BYLAWS.--

A. Members shall adopt bylaws by a majority vote of

the membership of the association setting forth:

(1) the name of the association;

(2) the requirement of an association seal;

(3) the fiscal year of the association;

(4) guidelines for membership, which shall
include the sentence "Membership shall not be denied because of
the applicant's race, color, creed, national origin or sex.";

(5) guidelines for meetings of the membership,

.149540.1
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which shall include the date or time period of a membership
meeting, required notice of a meeting, establishment of a
quorum and the order of business to be conducted at a meeting
of the membership;

(6) the functions of the board of directors
including a conflict of interest policy for the board;

(7) the duties of officers of the board of
directors;

(8) a description of the area of service; and

(9) provisions for the board of directors to
establish rules and regulations to govern the day-to-day
operations of the project, including a code of conduct for
staff and provisions to establish an annual budget, rate
structure, assessments and reserve funds.

B. The bylaws, or any amendment thereof made as
provided in Section 3-29-19 NMSA 1978, may also contain any
provisions not inconsistent with the Sanitary Projects Act or
other law of this state that the organizers may choose to
insert for the regulation and conduct of the business and
affairs of the association.”

Section 13. Section 3-29-17 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-17, as amended) is amended to read:

"3-29-17. FILING OF CERTIFICATE AND BYLAWS.--The
certificate of association and bylaws shall be acknowledged as

required for deeds of real estate and shall be filed in the

.149540.1
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office of the public regulation commission. A copy of the
certificate, duly certified by the commission or county clerk,
shall be evidence in all courts and places."

Section 14. Section 3-29-17.4 NMSA 1978 (being Laws 2001,
Chapter 200, Section 7) is amended to read:

"3-29-17.4. ANNUAL REPORT.--

A. An association shall file, within the time
prescribed by the Sanitary Projects Act, on forms prescribed
and furnished by the public regulation commission to the
association not less than thirty days prior to the date the
report is due, an annual report setting forth:

(1) the name of the association [and—the—state

. Le 3 E hieh 4t ds i 1

(2) the address of the registered office of
the association in the state and the name of its registered
agent in this state at that address;

(3) a brief statement of the character of the
affairs that the association is actually conducting; and

(4) the names and respective addresses of the
directors and officers of the association.

B. The report shall be signed and sworn to by any
two of the members of the association. If the association is
in the hands of a receiver or trustee, the report shall be
executed on behalf of the association by the receiver or

trustee. A copy of the report shall be maintained at the

.149540.1
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association's principal place of business as contained in the
report and shall be made available to the general public for
inspection during regular business hours."

Section 15. Section 3-29-17.5 NMSA 1978 (being Laws 2001,
Chapter 200, Section 8) is amended to read:

"3-29-17.5. FILING OF ANNUAL REPORT--SUPPLEMENTAL
REPORT--EXTENSION OF TIME--PENALTY.--

A. The annual report of the association shall be
delivered to the public regulation commission on or before the
fifteenth day of the fifth month following the end of its
[taxabte] fiscal year.

B. A supplemental report shall be filed by the
association with the public regulation commission, if, within
thirty days after the filing of the annual report required
under the Sanitary Projects Act, a change is made in:

(1) the name of the association;

(2) the mailing address, street address or the
geographical location of the association's registered office in
this state and the name of the agent upon whom process against
the association may be served; or

(3) the character of the association's
business and its principal place of business within [er
without] the state.

C. Proof to the satisfaction of the public

regulation commission that, prior to the due date of any report

.149540.1
- 23 -



new
= delete

underscored material

[bracketed—material]

S~ W

;]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

required by Subsections A or B of this section, the report was
deposited in the United States mail in a sealed envelope,
properly addressed, with postage prepaid, shall be deemed
compliance with the requirements of this section. If the
commission finds that the report conforms to the requirements
of the Sanitary Projects Act, it shall file the report. If the
commission finds that it does not conform, it shall promptly
return the report to the association for any necessary
corrections. The penalties prescribed for failure to file the
report within the time provided shall not apply if the report
is corrected to conform to the requirements of the Sanitary
Projects Act and returned to the commission within thirty days
from the date on which it was mailed to the association by the
commission.

D. The public regulation commission may, upon
application by the association and for good cause shown,
extend, for no more than a total of twelve months, the date on

which any [¥etwrr] annual report required by the provisions of

the Sanitary Projects Act must be filed or the date on which
the payment of any fee is required. The commission shall, when
an extension of time has been granted an association under the
[United—States] federal Internal Revenue Code of 1986 for the
time in which to file a return, grant the association the same

extension of time to file the required [teturan] annual report

and to pay the required fees, provided that a copy of the

.149540.1
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approved federal extension of time is attached to the
association's report, and provided further that no such
extension shall prevent the accrual of interest as otherwise
provided by law.

E. Nothing contained in this section prevents the
collection of a fee or penalty due upon the failure of an
association to submit the required report.

F. No annual or supplemental report required to be
filed under this section shall be deemed to have been filed if
the fees accompanying the report have been paid by check and
the check is dishonored upon presentation.

G. An association that fails or refuses to file a
report for a year within the time prescribed by the Sanitary
Projects Act is subject to a penalty of ten dollars ($10.00) to
be assessed by the public regulation commission.

H. An association shall file a member

accountability report that shall include:

(1) a financial statement prepared in

accordance with generally accepted accounting principles; and

(2) a copy of the Open Meetings Act resolution

stating what notice for a public meeting is reasonable.

The report shall be signed and sworn to as to accuracy and

completeness by all members of the board of directors of the

association. A statement shall be included in the consumer

confidence report required for water systems that the member

.149540.1
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accountability report is available to the public upon request.

The member accountability report shall be filed with the

department with the consumer confidence report no later than

July 1 of each year."

Section 16. Section 3-29-19 NMSA 1978 (being Laws 1965,
Chapter 300, Section 14-28-19) is amended to read:
"3-29-19. AMENDMENT OF [ARTECEES—OFINCORPORATION]

CERTIFICATE OF ASSOCIATION AND BYLAWS--METHOD.--Every

association may [ehange—its—name;—inerease—or—decrease—its

existenee—and] make such [ethe¥] amendment, change or

alteration as may be desired not inconsistent with the Sanitary
Projects Act or other law of this state by a resolution adopted
by a vote of a majority of the members present at any regular
or special meeting duly held upon such notice as the bylaws
provide. A certified copy of such resolution with the
affidavit of the president and secretary that [said] the
resolution was duly adopted by a majority vote of [sueh
shareholders—or] the members at a meeting held in accordance
with the provisions of this section shall be filed and recorded
as provided for filing and recording the original certificate

of [imeorporatien] association and bylaws, and thereupon the

certificate of [inecorperation] association and bylaws shall be

deemed to be amended accordingly, and a copy of such
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certificate of amendment certified by the [state—eeorporation]

public regulation commission or the county clerk shall be

accepted as evidence of each change or amendment in all courts
and places."

Section 17. A new Section 3-29-22 NMSA 1978 is enacted to
read:

"3-29-22. [NEW MATERTIAL] EXEMPTIONS FROM SPECIAL DISTRICT

PROCEDURES ACT PROVISIONS.--An association formed pursuant to
the provisions of the Sanitary Projects Act may be formed
exclusively as provided in that act, and formation of the
association shall be exempt from all review and requirements
set forth in the Special Districts Procedures Act."

Section 18. A new Section 3-29-23 NMSA 1978 is enacted to
read:

"3-29-23. [NEW MATERTIAL] MERGER OF TWO OR MORE

ASSOCTATIONS INTO ONE ASSOCIATION.--Two or more associations
may merge into one association pursuant to a plan of merger
approved in the manner provided in state law. The board of
directors of each association shall, by resolution adopted by
each board, approve a plan of merger setting forth:

A. the names of the associations proposing to
merge, and the associations into which they propose to merge
which is hereinafter designated as the "surviving association";

B. the terms and conditions of the proposed merger;

C. the manner and basis of converting each
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association into obligations or other securities of the
surviving association;

D. a statement of any changes in the articles of
incorporation of the surviving association to be affected by
the merger; and

E. other provisions with respect to the proposed
merger as deemed necessary or desirable."

Section 19. REPEAL.--Sections 3-29-8, 3-29-10 and 3-29-18
NMSA 1978 (being Laws 1965, Chapter 300, Sections 14-28-8,
14-28-10 and 14-28-18, as amended) are repealed.

Section 20. SEVERABILITY.--If any part or application of
this act is invalid, the remainder of its application to other
situations or persons shall not be affected.

Section 21. EMERGENCY.--It is necessary for the public
peace, health and safety that this act take effect immediately.
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