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SUMMARY
Synopsis of SCORC Amendment

Senate Corporations and Transportation Committee Amendment (SCORC) to Senate Bill 37
makes revisions to:
1. Specifically incorporate NMSA 863-9A-9. This section grants authority to the
Commission to regulate “rates terms and conditions for individual contracts for public
telecommunications services in a manner which facilitates effective competition[.]”

2. Specifically incorporate “interexchange carriers and competitive local exchange
carriers.”

3. Attempts to grant additional authority to the Commission to regulate quality of service
rules.

Svnopsis of Original Bill

Senate Bill 37 makes revisions to Section 63-9A-8 NMSA 1978, the Telecommunications
Act, concerning a finding of effective competition in public telecommunications service.
Such a finding would result in the elimination of all regulatory requirements for all retail
telecommunications services for all telecommunications providers within a specified service
area.

SB 37 eliminates Public Regulation Commission jurisdiction over Qwest, the largest provider
of telecommunications in the state (in many areas the only such provider). The elimination of
all regulatory requirements over retail telecommunications services would be predicated on
one of two possible factual findings:

A finding would be made by the Public Regulation Commission (PRC), within 120 days of a
filed request, upon a showing of either:
e That “effective competition” exists in over 50% of the relevant market areas; or
e That the incumbent carrier has lost over 33% of its access lines since December 31,
2001,

FISCAL IMPLICATIONS

Under present law, Section 63-7-20 NMSA 1978, telecommunications providers who are
*““subject to the control and jurisdiction of the commission by virtue of the provision of Article
11 of the constitution of New Mexico with respect to its rates and service shall pay annually to
the commission a fee.”” The fee is a utility and carrier inspection fee and is based on gross
receipts. Thus, if SB 37 results in deregulation or partial deregulation, it is unclear whether
the PRC could lawfully continue to impose the fee on that portion of gross receipts subject to
the deregulation. As noted in the significant issues sections, the bill creates the opportunity
for a telecommunications company to litigate, to gain clarity where conflict exists in statute,
and in the provisions of the bill and in practice by the PRC.

It appears that the past and current practice of collecting the carrier inspection fee differs from
statute, and calls into question whether or not the fee would continue to be collected in the
same manner as in the past if this bill were to be enacted. The amount paid by
telecommunications providers is not readily available to LFC staff, but total general fund
distributions of the fee have averaged $5 million per year in recent years.
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It is possible that the deregulated rates of at least some electing companies may increase
substantially from existing regulated rates which may impact consumers; conversely, the rates
could decrease. In Ohio rates increased after deregulation, in Nebraska little changes, other
states that passed similar legislation include Idaho, lowa, and Indiana.

Although the bill pertains primarily to whether a service provider may be released from
regulation, the bill is silent about existing contractual obligations related to previous
settlement agreements. The sole settlement agreement that addresses noncompliance with
previous alternative form of regulation (AFOR) plans - a settlement agreement that has been
approved by the PRC - is a settlement that obligates Qwest to make certain investments
primarily in facilities. Should Qwest become deregulated, in part or in whole, it may render
the AFOR contract subject to challenge in court, or weaken the validity of the contract.

The PRC may have a moderate administrative impact. (See Administrative Implications
below)

The growing use of wireless and Voice over Internet Protocol (VVolIP) can cause concern for
cities and states regarding a shift of the tax base. The Telecommunications Act of 1996
addressed this change and, as use of traditional landlines has decreased and use of wireless
technology increased, there exists a possible tax base shift from local and state tax bases to
federal. At this time, it is uncertain whether VVoIP is more prevalent in urban areas.

As more customers shift to VolIP or wireless services, the New Mexico telecommunications
fund may receive less revenue. The telecommunications fund, deposits excess revenue to the
general fund. Therefore, there is a potential impact to general fund revenues which are not
quantifiable or indeterminate at this time.

The Public Education Department (PED) reports that the bill may result in higher then
expected Enhancing Education Through Technology grant applications administered by the
PED, and may result in the need for additional staff.

SIGNIFICANT ISSUES

In regards to the SCORC amendment, the Attorney General’s Office notes:
The language in these amendments is likely to lead to confusion and may spark some
litigation.

It is unclear what purpose item #1 as identified in synopsis has, because the bill
wouldn’t necessarily eliminate the already existing authority in the New Mexico
Telecommunications Act for the PRC to regulate individual contracts.

Item #2 specifically incorporates two additional classes of telecommunications
providers, viz., “interexchange carriers” (IXC) and “competitive local exchange carriers”
(CLECs). Itis unclear how the specific inclusion of these classes of carriers changes the
bill in any significant way, because they are already regulated in a manner different from
an “incumbent local exchange carrier” (ILEC).

Item #3 is confusingly drafted. The goal is to try to maintain some PRC authority over
quality of service standards, yet the bill is drafted in such a convoluted manner that it is
not clear if this objective is achieved. The language states: “[...] the commission may



Senate Bill 37/aSCORC - Page 4

impose consumer protection and quality of service rules on that provider “consistent
with the findings of effective competition [...].” This underlined phrase is problematic
because it is amenable to widely varying interpretations. There is no clear definition of
the phrase “consistent with the findings of effective competition.” Because the PRC
“shall eliminate rules, regulations and other requirements applicable to the provision of
such service, including the fixing and determining of specific rates, tariffs or fares for
the service”; it appears that this amendment flatly contradicts the core directive of the
effective competition statute. Plus it is couched in permissive language (“may”)
whereas the “effective competition” language is drafted as a legislative command. Thus
it is not clear that the PRC would act upon this portion of the statute.

In regards to the SCORC amendment, the PRC notes:
Both large and mid size Incumbent Local Exchange Carriers [“ILECs”] currently are
subject to rules regarding service quality and consumer protection. In addition, the
Commission recently adopted an AFOR governing Qwest for the next three years, which
contains specific customer credits for failure to meet service quality standards.

PRC staff reports the bill provides that any elimination of regulatory requirements for all retail
telecommunications services would apply to the entire service territory of the carrier for all
providers of those services in that service territory. Although the bill focuses on rates and
terms of service, which could rise and fall statewide with market conditions, the elimination
of all regulation would mean that consumer protection and service quality rules and standards
would no longer be applicable, statewide, even in any areas where competition may not in fact
exist, and where consumers may not have viable alternatives. Furthermore, rules and
proceedings requiring investment sufficient to sustain a reliable network infrastructure would
also be eliminated. However, at this time, it is not clear whether and the extent to which
viable competition exists or would exist in areas of the state if the incumbent
telecommunications provider fails to provide its customers with adequate and reasonably
priced services.

According to information from the Attorney General’s Office (AGO) this bill raises numerous
significant issues of public policy and utility regulation. There may be legal ramification of
this legislation that is difficult to quantify and prognosticate about. Whatever legal authority
the PRC currently possesses to order infrastructure investment would be eliminated with this
bill. Passage of this bill would potentially eliminate all recourse that customers presently have
in the case of billing disputes, service quality issues, and other complaints of that nature.

Both the PRC and AGO expressed the following similar concerns with the bill regarding the
two measures to determine if effective competition exists:
1) A comparable service or facility is available from another provider in the area; and
2) Market forces in the area are sufficient to assure just and reasonable rate through
competition, without regulation.
The second point, in turn, requires the Commission to consider market forces resulting
from the presence or absence of:
A) Wireless service;
B) Cable telephony service;
C) Voice over internet {VVOIP}service; and
D) Loss of access lines by the incumbent telecommunications company.
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The PRC notes that there is no factual proof for the proposition that loss of access lines is
in itself evidence of the existence of effective competition, in the transition away from
traditional monopoly regulation toward a more balanced market.

The AGO notes the fact that Qwest has lost 33% of its access lines in the past decade; is
problematic as well. Access line loss, in and of itself, is subject to multiple legal
interpretations of this language. Some investment analysts have found that phone
companies experience a net benefit from the loss of access lines. For example operating
expenses are reduced and aging outside infrastructure can be retired. Also balancing the
access line loss is the huge increase in revenues that Qwest is experiencing due to the
“special access” revenues it obtains from connecting cell towers to its central offices.

Changes to subsection A in the bill at lines 20 and 21 of page 2 would provide deregulation
for all companies in the same market areas if any one company meets the requirements for
deregulation. This could allow companies that do not face effective competition to gain
deregulation because another company does face competition.

The new subsection D proposed in the bill would deregulate a company’s entire service area if
effective competition is found to be present in markets accounting for over 50 percent of the
retail switched access lines served by the company. This criterion can be met by the number
of lines in the Albuquerque area alone. Thus, statewide telecommunications services could be
deregulated even if the Albuquerque area is the only area where effective competition exists.
One possible consequence is that a deregulated carrier could raise rates in the areas of the state
that lack competition so they can lower them in the areas where they face competition. This
practice, known as “cross subsidization,” is prohibited in present law, in what would become
new subsection F in the bill. However, the changes to this subsection, on page 5 lines 1
through 6 create significant new hurdles for any party alleging cross subsidization. The
burden of proof would be shifted to the party making the claim, and the standard of proof
would be raised to include a showing that the prices violate “antitrust or predatory pricing
laws.” Since these terms are not defined, it is unclear what laws this refers to, and the
problem will be that the person making the claim will not have access to the financial
information needed to prove the case. Thus, it may be effectively impossible to prove cross
subsidization under the bill

PERFORMANCE IMPLICATIONS

The SCORC amendment attempts to address the AGO’s concern that Legislators might see an
increase in consumer complaints, as New Mexicans would no longer have a regulatory
authority to air grievances and seek resolution over issues they may have with
telecommunications. However, as noted in significant issues, the amendment raises other
concerns. Additionally, protracted and expensive litigation to ascertain the meaning of these
amendments is very possible.

ADMINISTRATIVE IMPLICATIONS

PRC proceedings pursuant to this bill require expedited treatment of termination within 120
days. This could put a strain on PRC resources, as no such petitions have been considered in
the past; there is no precedent or regulatory structure that currently exists to evaluate the
administrative implications. However, if regulatory requirements are eliminated as provided
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in this bill, one portion of the regulatory workload would diminish. Consumer complaints,
however, might increase, but would no longer be subject to consumer protection remedies
from the PRC.

RELATIONSHIP

Relates to HB107 “Telecommunication Relocation Costs To Customers”
TECHNICAL ISSUES

In regards to the SCORC amendment, the PRC notes:

The purpose and effect of adding the reference to Section 63-9A-9 is not clear.
Additional ambiguity is created by the fact that Section 63-9A-9 is part of the New
Mexico Telecommunications Act, so that it is not clear why Section 63-9A-9 is
specifically reference in the amendment.

Currently there are no rules for service quality for service providers other than ILEC’s.
Thus this amendment that a petitioner for effective competition is subject to the same rules
as others in the market might be interpreted as elimination of service quality regulation; or
new rules would have to be developed.

Both the PRC and AGO expressed the following similar concerns:

The PRC notes there is an issue concerning the burden of proof for demonstrating that
a given service is not priced below cost, which currently is upon the carrier. This bill
would require that a challenger to a price or service would have the burden of proving
that the service is priced below cost, is predatory pricing or in violation of antitrust
laws.

Similarly, the AGO states that existing law dictates that if a telecommunications
company offers a promotion, it has the burden of showing that the price of the
promotion still meets the cost it incurs to provide that service. This legislation would
reverse that, meaning that a competitor would have to show that the promotion is being
offered below cost. However, once deregulated, the telecommunications company
could consider most of its cost information proprietary and may not have share that
information. There may need to be additional language relating withholding of
proprietary information.

OTHER SUBSTANTIVE ISSUES

This bill impedes the PRC’s ability to manage a “transition” from regulation to competition as
set out in the purpose of the New Mexico Telecom Act. It would also hinder the PRC’s
ability to identify and correct any anti-competitive behavior, and creates significant risk that
rural areas of the state will lag further behind in obtaining access to broadband
communications.
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Current law allows a telecommunications company to make a factual showing at the PRC of
“effective competition” as a perquisite for reduced regulation in certain areas of the state. It
should be noted that Qwest has never attempted to create the factual showing necessary for
effective competition under existing law. The criteria set out in this bill for the PRC to use in
determining “effective competition” removes the PRC processes, expertise and judgment and
its ability to assess, by service and geographic area, whether there is a degree of competition
that rises to the level of “effective” and to protect consumers from inaccurate bills or arbitrary
cutoffs.

In considering whether market forces exist in the relevant market area, the PRC is further
directed to consider, at a minimum, whether wireless, cable or VVoIP services are or are not
available in the market. By contrast, the existing provisions of law provide that the PRC
should consider the extent to which services are reasonably available from alternative
providers in the relevant market area, the ability of the alternative providers to make
functionally equivalent or substitute services readily available at competitive rates, terms and
conditions and any existing economic or regulatory barriers.

Although the primary focus of the bill is on basic service, its effect on designed services,
those purchased by large commercial customers and internet service providers, is difficult to
quantify. Those rates are not set by the PRC currently, but they are subject to the filed rate
doctrine as it applies to tariffed services.

A question remains over whether sufficient competition exists. A report by the Attorney
General’s Office shows that only 8 percent of New Mexicans are served by competitive local
exchange carriers, smaller companies that compete with the established carrier (QWEST) to
provide telephone and Internet services. The report recognizes that the causes of limited
competition are diverse including limited service availability and affordability for cable phone
services. (Please see attached report Status of Competition in Quest’s Certificated Areas in
New Mexico)

CURRENT FEDERAL REGULATION

The passage of the federal Telecommunications Act of 1996 reflected a change in federal
policy from legal monopoly to an emphasis on competition. The 1996 Act opened local
exchange markets by requiring the incumbent local exchange carriers to open their networks
to competitor companies. Competitors may access the network by purchasing services at
wholesale rates for resale, leasing elements of the network on an unbundled basis at wholesale
cost for resale, or interconnecting the competitor's own facilities directly to the incumbent
carrier's network. This network access must also be provided without unreasonable or
discriminatory conditions or limitations on the resale of telecommunications services. If the
incumbent carrier cannot agree on terms with the competitor requesting access, the parties
may request arbitration services from a state commission, such as the Public Regulation
Commission.

AMENDMENTS

The bill could be amended to protect the AFOR settlement.
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ALTERNATIVES

In 2005, lowa approved House File 277 which deregulated a portion of telecommunication
rates in that state. However, the bill included a provision for re-regulation by the lowa
Utilities Board, the equivalent of New Mexico’s PRC, if after notice and opportunity for
hearing; it finds that one or more companies have market power in a particular market. The
power to re-regulate the industry is a powerful tool to insure rates remain competitive,
consumers have choice, and services are of a quality nature.

WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL

The current scheme of alternative form of regulation, with price caps and service quality
standards, including customer credits for noncompliance, would apply to incumbent local
exchange carriers with more than 50,000 access lines.

Mid-size carriers would continue to abide by existing regulations on service quality.
All other Commission rules, including consumer protection rules, would continue to apply to
the providers of regulated telecommunications services.

DL/mt:svb
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EXECUTIVE SUMMARY

The level of competition in New Mexico’s public telecommunications
marketplace is dead last among the states in terms of lines served by Competitive Local
Exchange Carriers (“CLECs”). There are many reasons for this low ranking. When
compared to other states, Qwest-New Mexico’s wholesale rates for many services stand
out as too high., Qwest, as a general mle, has the highest nonrecurring collocation
charges of the major phone companies. Qwest dominates the retail market because of its
ownership of essential bottleneck facilities, which continue to be the major barrier to
competitive entry.

New Mexico is not an easy state for CLEC operations. Because of the low
population density, costs ars relatively high, resulting in low operating margins.
Competition is thus focused on niche markets, with the largest players concentrated in
Albuquerque and a handful of other towns. While the past few years have seen a marked
decrease in the competitiveness of the industry, largely as a result of several Federal
decisions that overturned previous pro-competition policies, New Mexico has seen even
greater declines.

It is interesting that Qwest is the dominant incumbent in three of the states --
Arizona, South Dakota and Nebraska-- having the most competition, indicating that New
Mexico’s low CLEC market share cannot be explained solely by the phone company’s
competitive strength and/or business practices. Further, the presence of relatively small
and low population density states on this list (South Dakota and Nebraska) also suggests
that New Mexico’s low CLEC market share cannot be attributed purely to the size of the
local market and population density.

Finally, the viability of the business model that relies heavily on over-building
facilities (as opposed to leéasing existing facilities from Qwest) has been questioned by
market observers:

In the past, the availability of inexpensive financing combined with rapid
revenue growth had made duplicate networks viable. But with hard
economic times, 2009 may see a fundamental change of ideology, with
regulators determining that a single network with shared ownership and
open access is the best way forward.

In other words, the importanice of unbundled network elements (UNEs) and other
wholesale alternatives will increase as the economy is facing hard times.

Therefore, it becomes even more important that the Commission undertake
additional efforts to improve the business environment in which CLECs operate. The
Commission should not take at face value Qwest’s claims of increased competition and
instead, should impose the burden of proof on Qwest and uvndertake a careful
geographically-disaggregated market-by-market analysis similar to the one undertaken by
the Federal Communications Commission in Qwest’s forbearance docket. The
Commission should recognize the inextricable link between wholesale and retail
competition, which requires evaluation of Qwest’s rates and practices related to leasing



essential bottleneck famlltles Finally, the Commission should revisit Qwest’s wholesale
rates.

NEW MEXICO IS DEAD LAST IN COMPETITIVE
PENETRATION

As of the most recent Federal Communications Commission report shows, New Mexico
ranks dead last among the states in percentage of end-user switched access lines served
by Competitive Local Exchange Carriers." The level of competition is best demonstrated
by the FCC data, which reports the number of switched access and broadband lines by
state and year in its “Local Telephone Competition” and “Broadband Competition™
reports.” As of year end 2007 (the most recent data point available), the five least
competitive states, and their CLEC market share, were as follows:

States With the Smallest Share of CLEC End User Access Lines*

State ~ CLEC Market Share
Vermont 12%

Idaho 1%
Mississippi 10%

Indiana | 5%

Mew Moxico - 8%

-- Based on the FCC Report "Loca! Telephone Comuoetition. Siatus as of December 31, 2007
raleased in Septermnier. 2008.

Clearly, New Mexico’s position is not enviable. Compare the CLEC market share with

PR

the five most competitive states:

! FCC report, Local Telephone Competition: Status as of December 31, 2007, table 7.

? These reports {officially named "Local Telephone Competition” and “High-Speed Services for Internet
Access™) are compiled by the FCC from the data collection Form 477 — the form that telecommunications
carriers file with the FCC twice a year, where they teport voice, broadband and wireless subscribership.




States With the Largest Share of CLEC End User Access Lines”

State CLEC Market Share
Rhade Istand 43%
Arizona 34%
South Dakota 31%
MNebraska 30%
Mew York ' 29%

*.. Based on the FCC Repert “Loca! Telephone Compatition: Status as of December 31, 2007"
released in Septernber, 2008,

It is interesting that Qwest is the dominant incumbent local exchange carrier (ILEC) in
three of thesc states (Arizona, South Dakota and Nebraska), indicating that New
Mexico’s low CLEC market share cannot be explained by the ILEC’s competitive
strength or/and business practices (which are typically determined at the holding
company’s level). Further, the presence of relatively small and low population density
states on this list (South Dakota and Nebraska) also suggests that New Mexico’s low
CLEC market share cannot be attributed purely to the size of the local market and
population density. Indeed, if we look at all states in the contingent US and select states
with similarly low population size and density, we find that six other states, all of which
are served by Qwest, have population size smaller that New Mexico (Nebraska, Idaho,
Montana, South Dakota, North Dakota and V\f),fc:oming).3 The following table provides
details on the demographics in these states, as well as the CLEC market share, listing
states in descending order in terms of population:

New Mexico Compared to Other Low Population Density States”

Measure -NM NE iD MT 5D ND wy
Population 1.984 355 | 1.783432 | 1523 816 | 967.440 | 804.194 | 641.481 | 532.668
Poputation Density per Sq Mile 16 23 18 7 11 9 5
Median Household Income & 42760 |5 49342 |5 48354 | $42.963 | 546.567 | $44.708 543.550-
| Rank of "Top 100 MSA” in State (Albu:jerque} (Oni:ha} none none none none | - none
CLEC Market Share 8% 30% 1% 18% 31% 2% | 18%

* .. Soureen: CLEC market share iz fom FOC Reoort "Loca’ Telephone Compstition: Stalu'z as of Decermiber 21, 2007"
reieased in Sectember, 2008. AR olner data are from the Census Bureau. Population and popuiation dens.iy gstimates
Tor Juy 2008 avaiasie at hipaniLcansus govipopastigatery maosipopoens-2008.ntml: Medlan househiold income isan
average of 2005 and 2007 avaiaibie at Miodvas.census covhhestnmiincomeletatemediamine himi. 34 popliation 15
hased on 2007 popuiation estimates and iF availabie al kil census.govipopestmetro/CE834-e52007 -annual slm.

* This list was generated by selecting states with population under 2 million and population density under
25 persons per square mile. (The density criterion “filtered out™ Hawaii and seven East Coast states,
including, for example, Rhode Island with population density of 1,016 persons per square mile).




As seen from this table, the six states that have population smaller than New Mexico have
similarly small population densities, smaller urban areas and small household income.
Yet, all of them have higher CLEC market shares than New Mexico. Fuither, as
discussed above, two of these states - Nebraska and South Dakota — belong to the top 5
US states in terms of the CLEC market share.

- There are also valuable insights gained from looking at the change in the level of

competition in New Mexico over time. The dynamics are captured in the following table:

End-User Switched Access Lines by Provider - New Mexico, 2004-2007"

- CLECLines
Date ILEC Total CLEC - Roasold . UNEs CLEC. CLEC Merket
Linoe Linas Oumned Shara |
Dec-07 815.665 72932 29 219 25 781 17:932 8%
Dac-05 ' 859 647 i 75 169 29 998 20,504 24.667 2%
Dec-05 892 715 65122 30 5683 23.130 11.299 1%
Dec-04 879 539 76 443 14 556 47 444 14 443 8%

* .- Compiled frormi the FCC Local Competifion RepoHs.

As demonstrated by this table, CLEC market share in New Mexico has consistently been
at or below the current level of 8%." Further, New Mexico’s relative position has
deteriorated over time: While today New Mexico ranks dead last nationwide in terms of
CLEC market share, this was not the case several years ago. Specifically, as of January,
2004, three states (North Dakota, Idaho and Montana) had smaller CLEC market shares
than New Mexico.” But all three states have seen major increases in the market share,
reaching 22, 11 and 18% respectively. The nationwide average market share of CLEC

ans has rnma;nnﬂ at nﬂfnv?mafn‘u 1R0L Aver ﬂﬁaf Hme
[EEe L LAY 13 AXARR1LN LA 13 t}iul\llkl LUAJ LD /U LAY W LIRGAL WiLLivre

The above table also provides a breakdown of the New Mexico CLEC lines by the
alternative means in which these lines are provisioned — Resale, UNEs or CLEC-owned

last mile facilities. As seen in the above table, the composition of CLEC lines in New
Mexico has shifted over time towards Resale, which currently amounts for 40% of CLEC
lines. It is worth noting that in terms of the relative share of Resale lines, New Mexico
ranks third in the nation, meaning that only two other states (New Jersey and Maryland)
have a higher share of Resale lines in total CLEC lines. This fact is captured in the
following table, which summarizes New Mexico’s ranking for various measures of voice
telecommunications markets, as well as demographics:®

* In fact, prior to 2004, New Mexico had too few CLECs for the FCC to report their collective share
without violating confidentiality. '

* The specific CLEC market shares were as follows: 7.8% for North Dakota, 6.7% for Idaho, and 3.8% for
Montana, while New Mexico had 7.9%.

% The ranking is in descending order, meaning that a rank of ! corresponds to the highest value among all
states.



New Mexico Voice Telecommunications Market in Comparison to
Other States (as of 12/31/2007)

Rank  Number of
Measure Amount Among Statos
States Compared*
Wireline Industry**
Landling Lines -- Total 8588 496 38 49
ILEC Lines -- Total 815.565 36 51
CLEC Lines - Total 72931 46 49
Resale 29.219 33 47
UMNE 25.781 41 47
CLEC-Owned Last Mile 17932 44 47
Resale as % CLEC Lines 40% 3 47
UME as % of CLEC Lines 35% 24 47
CLEC-Owned as % CLEC Lines 25% 3 47
CLEC Lines as % Total Landline Lines 8% 49 43
Wireless Industry** '
Wireless Mobile Lines 1489.120 36 49
Demographics™*
Population 1984 .358 35 51
Population Density per Sq. Mile 18 46 51
Median Household Income 5 42.760 41 51

¥ - fncludes District of Columbia

** - Ling count data taken from the FOC Report "Loca! Telephone Competition: Status as of
Decamber 21, 2007 released in Septemder 2008.

.- Consus Data. Poputation ang popuwiation density estimates for July 2008 available at
HiipAvmr.census govioopestioalenyimapsipopdens-2008.ktml: Median household income is an
average of 2008 and 2007 avaiaie at

hip Ay census.goviihestywtdncomaistatemegiamine i,

As seen in the above table, the majority of measures, including the total landline and
wireless line counts, are “in line” with the New Mexico’s relative position in terms of
population (by which count New Mexico is the 36" largest state out of 51 entities).” The
only measure that is standing out is the high share of Resale based CLEC lines.?

" Including 50 states and the District of Columbia.

* The relatively high ranking for the percent of UNE Lines (24) is driven by high resale, and low CLEC-
owned line counts. Indeed, in absolute terms New Mexico ranks 41 out of 47 states when the number of
UNE Lines is considered.
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Qwest Operations in New Mexico

Qwest is the largest ILEC in New Mexico. For example, according to the most recent
National Exchange Carrier Association’s (“NECA™) federal Universal Service Fund
(“USF”) filing, Qwest served 84% of the state’s incumbent USF Loops in 2007.° Qwest
also serves more urban areas where competitive entry is more likely to cccur.

Qwest makes publicly available certain line count and wholesale performance
measurement data that provides an insight into the degree of competition faced by Qwest.
Specifically, as part of its wholesale performance measures'® Qwest reports the total
number of CLEC-leased products and services in New Mexico, such as the number of
resold and UNE services by product type, as well as the “retail” analog (product used as a
yardstick when judging Qwest’s wholesale service quality) of the CLEC services. These
data are useful not only because it provides a breakdown of CLEC lines by the specific
product types, but also because it captures up-to-date counts of CLEC lines (the most
recent data available is for December 2008). - The two tables that follow contain the
counts of CLEC-]eased circuits for December 2007 and December 2008, and compare the
changes in the CLEC-leased circuits during these 12 months to the changes in Qwest’s
retail analogs for these services.!! Note that in these tables lines are counted in terms of
the number of circuits, which is different from the above discussed FCC statistics, where
lines are counted on a voice-grade equivalency basis (meaning that one DS1 circuit
would be counted as 1 in Qwest’s performance measures data, but as 24 voice-grade
equivalents in the FCC data).

The first table contains CLECs’ total resale line counts in New Mexico:

® This filing, which contains cost and loop count data for all ILECs in the country, is available at

hitp:/iwww.fee. gov/web/iatd/neca.hmml.

10 These reports, titled “Performance Results” are issued monthly and are available at

htip://www.gwest.com/wholesale/results/roc.html. They contain wholesale performance measures defined
in SGAT"s Exhibit B “Service Performance Indicator Definitions (PID). 14-State 271 PID Version 8.1.”

"' The data were compiled from Qwest’s two most recent “Performance Results” report, the denominator
of measure MR-8 “Trouble Rate Percent.”
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CLEC Resale and Qwest Retail Circuit Counts by Service in New Mexico (December

2007 to December 2008)"
CLECs Resale Qwaost's Retail Equivalent
- CLECs Market
Rotail Sorvice
2008 as % ) 2008 as %| Share in 2006*
2008 2007 of 2007 2008 2007 of 2007
Residential POTS 152 291 51% 416 144 463.911 90% 0%
Business POTS 263 292 90% 131.394 135 619 97% 0%
Centrex 21 99 74 134% 5.483 5724 956% 2%
PBX 47 g0 52% 13.357 15 065 89% _ 0%
Basic Rate ISDN 70 56 125% 1412 1387  81% 5%
Prime Rate [SDR 360 384 94% 43784 41.371 106% 1%
DS0 4 4 100% 3.411 8.484  99% 0%
D51 T 1 6% 3.657 3166 116% 0%
DS3 3 3 100% 403 465  37% 1%

> .. Source: Quest Performance Results Reparts for New Mexico, Denominator of PiD measure MR-6.

= .. Caleulated ag CLEC Circust Counts divided by the sum of CLEC and Quest's Cirgutt Counts for its Retail
Eqguivalent in 2008

The remarkable point identified by this table is that so few services are being leased on a
resale basis, especially when compared to the five-digit statewide FCC figure (the figure
that was expressed in voice-grade equivalents). 12 The table above shows that Prime Rate
ISDN is the most “popular” resale product (currently at 360 circuits), and that the share
of resale-based CLECs (depicted in the last column) is close to zero for most services.
Also notable is the fact that during the 12 months between December 2008 and December
2007 CLECSs lost ground — compared fo Qwest - on a number of services, including

e 13 ™o

Prime Rate ISDN, Business and Residential POTS, ~ PBX and DS1 services. 4

The following table contains CLEC counts for various UNE products leased from Qwest
in New Mexico: ‘

12 As discussed in the previous section, New Mexico statewide CLEC resale-based lines reported for 2007
in the FCC Local Telephone Competition Report were 29,219,

13 «pQTS” stands for “Plain Old Telephone Service.”

4 This can be seen by comparing the CLECs’ and Qwest’s columns “2008 as % of 2007.” CLECs lost
ground in cases where their 12-months change was less favorable than the respective Qwest’s measure.
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CLECs UNE and Qwest Retail Circuit Counts by Service in New Mexico (December 2007 to

December 2008)" _
CLECs UKE | | Qwests Rotuil Equivatont, CLECs
| Serdes w0 oy 8s%| e woy  2008ma%. iamciowests | Shave In
: of 2007 of 2007  Retsl Equivaleni™ | 2008
Unbundled Dedicated Interoffice Transport:
UDIT DS1 82 85 96% 3657 3166  116% 08" Pryma .ot
UDIT above D81 38 37 103% 403 465 87% Frvate L~e above D&
Unbundled Loops:
Analog 4937 5604 T5% 547541 599530 91% Bus 375 Reg POTE 1%
2 Wire Unloaded 793 1086 73% 1110 1,384 81% BEEIEDN
DS1.Capable 845 7 3% 3657 3166 116% 08 Prumeive 19%
%DSL-Capable 85 58 129% 3.685 3166 115% ICE.
ISDH-Capable 225 37 71% 1110 1364 81% BRI1ELM
ADSL-Qualified 772 684 113% 1119 1.364 81% Cwes: CEL
.Enhancad Extended Loops:
EEL D81 737 345 87% 3657 3166 116% U8* Pryae Lrz 17%
EEL D33 24 24 100% KA HA HA FA

* .. Source. Quest Pedomance Reaults Reporig for New Maxico, Derorunator of PiD measvre MR-8.

= .. Baged an PID maasire delitctions cottdingd i N SGAT. Exubi B.
=*x . Calcutated as CLEC Cirgint Counls divded by the sum of CLEC and Qwest's Cirouit Counts for its Retai! Equivalent

w0 2008,

This table shows that during the 12 months between December 2008 and December 2007
CLECs UNE circuit counts decreased for many services, including analog, 2-wire
unloaded and ISDN-capable loops, DS1 Enhanced Extended Loops (“EELs”) and D81
Unbundled Dedicated Interoffice Transport (“UDITs”). Similarly, CLECs lost ground —~
compared to Qwest’s retail analog — on all of these UNE services, as well as DS1
Capable loops (which grew, but at a smaller rate than Qwest’s retail analog “DS1 Private
Line™). Also notable in this table are the measures of CLEC market shares for POTS and
DS1 private line services: While the share of UNE-based CLECs in the POTS market is
very small at 1%, the CLECs’ share in the DS1 market is relatively high. Specifically,
DS1 Capable UNE loops coustitute 19% of the combined Qwest DS1 Private Line/CLEC
DS1 UNE loop market.'

> We do not inclade DS1 EELs in this calculation, and instead report their market share separately {at
17%) because it is not clear from Qwest’s Performance Measure reports whether the loop portion of D51
EELs is also double-counted under the UNE Loop section. Further, we recognize that regulators chose
Qwest’s “retail analog” services to provide a yardstick for service quality, rather than a perfect measure of
comparable retail markets.
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Access Line Loss Is an Incomplete Metric of Compétition

Another source of data that provides certain insight into the geography of competition in
New Mexico is Qwest’s database of its retail POTS line counts by wire center.'® QSI
compared the most recent available line counts (for 2007) with the line counts five years
ago (for 2002). While such comparison does not provide a perfect measure of changes in
Qwest’s retail lines due to competition (for example, it would not capture changes line
counts attributable to population changes or the fact that losses in the secondary
residential line used for dial-up are compensated by increased subscription to Qwest’s
DSL service), it nevertheless may be useful. The following table contains the results of
this comparison:

' Qwest’s most recent retail line counts by wire center are contained in Qwest’s Iconn database posted at
http:/fwww.qwest.com/cgi-bin/iconn/iconn_centraloffice.pl.
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Qwest's New Mexico Retail Buginess and Residential Line Counts by Wire
Center: Change between 2002 and 2007

Office Name

ALBQ ACADERY
ALBQ CORRALES
ALBQ EAST

ALBQ WAIN ACD
ALBG KAIN

ALBQ NORTHEAST
ALBGNORTH

ALBQ RIO RANCHG
ALBC 8AN KATEQ.
A1.BQ SOUTHWEST
ALBQ WEST
ALAKIOGORDO HAIN
ALAKMOGORDO WEST
ANGEL FIRE
ANTHONY

ARTESIA

AZTEC {1AIN

AZTEC BLOCHFIELD
BELEN {8MSE}
BERNALILLD
BAYARD
CHAPARRAL
CLOVIS HAalN
CLOVIS WESBT
CHAARRON
DEMING

ESTAMNCIA
FARIMNGTOM HAIN
FARMINGTON WEST
GALLUP EAST

FT WINGATE
GALLUP HAIN
GRANTS 1AM
HATCH

LAGUMNA ACOHA
LAMESA

L.OS ALAKCS
WHITE ROCK
ALBER MESA

LA3 CRUCES D30

|LAS CRUCES TELSHOR
|LOS LUNASB [AN

LO8 LUNAS NORTH
L48 VEGAS
HORIARTY

TAOUNTAIN AIR

Switch Code

ALBONMACDE]
ALBQNIICRDS0
ALBOMREADS0
ALBONIIADS1
ALBONIMAADBZ
ALBQNIHEDSD
Al BONIAHODS)
At BONMRRDSD
ALBANISHMDE0
ALBONIISWDED
ALBANMYEDS0
ALHGNHADE0
ALIAGNIWER31
ANFRMEIMARS 1
ANTHNEIAAREA
ARTBNEMEARE
AZTCNHO3RS
AZTCNKBLRE1
BELHNKWMADED
BRHLFMMADS0
BYRDMHIAAREA
CHAPMIIIARS
CLYBNIINADSE0
CLYBNEWERS
CHRNRMNKMARS
DIARNGHNRMADRSD
ESTHNKMARS1
FRTHNMEI1ADSO
FRTHMMWERS1
SLLPNHMEARSA
GLEPNHFWRE1
GLLPNIIMADED
GRETMNMMADSD
HATCNLIAARS
LAACNRMOIRE
LAMSNIMREREY
LSALHMEHADSO
LBALNMWRR31
L SCRMI16D30
LSCRNMADSE
LECRNITEDS0
ESLMNIIADSO
LBLMNNKINORS1
LSVGHIADS0
[ARTYNIIA*R31
ATHRNIMIEARS 1

Business Lines
2007 as %
2007 2002 of 2002

8,587 7912 109%
6,747 5.749 100%

8787 10622 83%
22550 33.283 68%
10,979 13.281 83%

8,733 10.287 98%

3,805 3,781 101%
14610  1B8.486 79%

2,439 2.444 160%

3,981 3.857 100%

4,524 £814 78%

212 333 654%
807 669 91%
768 722 106%

2.231 2915 7%

1.728 1.819 95%

1818 1.278 119%

1875 1.739 6%

2.44% 2.44¢8 100%

458 587 78%
349 220 157%
321 5.188 £2%
292 346 85%
258 225 114%
2,508 2.982 85%
392 400 98%
11.849 13520 87%
593 728 96%
198 199 9%
105 136 7T%
5.681 5.851 82%
2.398 2.540 91%
493 528 94%
6595 697 100%
362 369 99%
2,699 4,004 B87%
31 419 76%
528 570 110%
12328 14217 87%
4,627 4,957 93%
2.367 2.238 106%
8§15 636 97%
2,713 3.693 73%
824 847 97%
238 188 128%

Residential Lines
2007 as
2007 2002 % of 2002
21116 27006 78%
28236 31770 83%
16,883  26.099 65%
2 -

10.261 15788 B5%
30,607 56.268 70%
9857  11.900 83%
18,779 20233 93%
10.110  15.532 65%
10.382 123687 84%
20503 23223 88%
11728 14938 79%
369 1,507 23%
2918 2.918 100%
3.202 3.882 82%
3.188 6,668 57%
5,509 6.518 85%
5,332 $.241 B5%
7.328 8.822 B3%
9,251 5,127 101%
2.188 2.663 B5%
2.524 3,113 81%
8.820 13.625 55%
295 1.695 23%
494 535 92%
5,638 7.886 Bd%
1,734 1,818 95%
14.499 18,058 80%
2.449 3.133 78%
706 871 81%
403 489 B2%
5,559 8.351 78%
4,265 5272 81%
1470 1,681 87%
1,703 1,976 86%
2.038 2.456 83%
4,288 5.935 72%
2.209 2529 84%
6,420 5,794 %4%
20721 27801 75%
8,489 11462 74%
10083 11839 B4%
2.941 3.486 84%
6,505 g.0g2 82%
2.542 2987 86%
832 824 104%
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Business Lines Residential Linos
Office Namae Switch Code 2007 as % 2007 as
007 2002 “pongp 20T 2002 o0
PEN BLAMCS, PHNBLMIAHARS 289 846 34% 1,086 1,162 21%
PEMNASCO PHECHRMARS 191 228 85% 1,256 1.180 106%
FORTALES PTLSMRMARS 1.073 1.877 57% 3,026 5527 E5%
QUESTA QUBTHENAARS 301 217 95%  1.388 1,444 96%
RATON RATHHINAADS30 1.540 1.860 83% 3.044 3.657 83%
1RED RIVER RDRYNIRARS 284 327 90% 952 1.034 92%
JROSWELL MAIN RSWLNENMADS0 7.359 8.800 75% 14160  19.189 74%
ROSWELL SOUTH RBWLMHSORS1 214 879 8a% 937 1,288 73%
S0CQORRO SCRRMM{IARS1 1,694 1.824 93% 3.261 4,283 76%
SILYVER CITY SLCYNMIMADS0 2,581 4.278 53% 6819 8.304 82%l| -
SANTAFE -ELDORADO  ShHFEMISERS 487 424 101% 4,258 £122 83%
SANTAFE AN SNFEMNMMADS0 16,052 18.97¢ 85% 22614  27.BEY 81%
SANTAFE NORTH SNFEMIHORS 1 759 729 108% 2,354 2,794 84%
SANTAFE SwW SHFENMBWDSD 7.5663 12.160 B2% 17960 21572 -83%
SANTATERESA BMTAMIAARSA 1.636 1.601 102% 3.816 £.039 76%
SPRINGER SPRHIMHMM2R31 Kich| 429 T7% 501 589 87%
TADS HAIN TAOSHIADS0 4,574 49814 92% 8,247 9126 80%
TAOS MNORTH TAOSMHNORS 37¢ 354 106% 2,595 2.638 8%
TUCUMCARI TCHCHIMARS Y 1.320 1,613 82% 2,118 2,768 76%
TLERAS TIJRESNHMADS0 1.388 1,204 107%° 11,202 12,523 B9%
State Total 216,488 261,375 82% 466,245 592,649 79%

- Sotrce Qvest's conn Datasase avaiadie at htpfueay.avest comicgi-Dindconndconn_centraloffice.pl.

As seen from the last row of the above table, between 2002 and 2007 Qwest lost 18% of
business and 21% of residential retail POTS lines.!” In absolute numbers the losses were
45,872 business and 126,399 residential lines. However, from Qwest’s ARMIS report
43-08 (which report the same statewide measures) we know that approximately 43,000
residential lines lost {or, equivalently, a third of residential line losses) between 2002 and

2007 were losses of secondary lines {(which often means that Qwest lost a POTS line but _

gained a higher-revenue DSL line). In other words, when analyzing changes in
residential line counts presented in the above table it is important to keep in mind that
likely one third of the losses may have been due to the product substitution to Qwest
DSL. This is consistent with the fact that despite access line losses, Qwest’s financial
performance has been robust.

The above table also shows that approximately 40% of Qwest’s retail lines in New
Mezico are located in Albuquerque wire centers. These wire centers lost, on aggregate,
17% of business and 24% of residential retail lines, with New Mexico's largest wire
center, Albuquerque Main, losing significantly more lines at 32% of business and 35% of
residential lines.

" Calculated at 100%-82% and 100%-79% correspondingly.
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Impairments to the Development of Effective Competition

New Mexico is not an easy state for CLEC operations. Because of the low population
density costs are relatively high, resulting in low operating margins. Competition is thus
focused on niche markets, with the largest players concentrated in Albuquerque and a
handful of other smaller population centers.

While the past few years have seen a marked decrease in the competitiveness of the
industry, largely as a result of several FCC decisions that overturned previous pro-
competition policies, New Mexico has seen even greater declines, as shown is the
previous section.

Most competitive growth nationwide has been in cable-based lines; a short-lived multi-
carrier market is becoming more of a duopoly. UNEs, a common avenue of market entry
and competition, have declined precipitously since the FCC’s 2003 Triennial Review
Order reduced their availability, forcing CLEC to purchasc more expensive alternatives.
As discussed above, in New Mexico, the number of UNE-based lines fell from 47,000 in
January, 2004 to 21,000 in December, 2006. It has since edged up to 26,000 as of the
end of 2007.

Cable system services are primarily provided to residential customers. But New
Mexico’s cable systems are far behind the national average in providing non-television
services. While 96% of cable lines nationwide provide cable modem service (a
prerequisite — though not a sufficient condition — for cable telephony), only 77% of New
Mexico’s cable systems offer it.'"® Again, this is near the bottom of state rankings.'”” Itis
also important to keep in mind that cable companies have a limited network footprint,
and as such, do not pass every residence in New Mexico.

CLECs (other than cable-based CLECs) in New Mexico primarily focus on business
customers. Only 20% of CLEC lines are provided to residential subscribers, vs. a
national average of 42%.”® Again, this seems to be heavily influenced by cable telephony
penetration. The states with the highest CLEC penetration (Rhode Island, South Dakota
and Arizona) have strong cable telephony markets; that explains why, for example, 71%
of CLEC lines in South Dakota are residential lines.?' By way of comparison, 69% of
ILEC lines in New Mexico are residential, as are 64% of ILEC lines in both South
Dakota and Rhode Island.*

The causes of limited competition in New Mexico may be diverse. Here are some of the
issues that may impair competition in New Mexico.

1 FCC report, High Speed Services for Internet Access, Status as of December 31, 2007, Table 14, High
Speed Lines by State.
19 The exact rank is unclear because numbers for several states and the District of Columbia are redacted;
but only one state, Arkansas, reports a lower percentage.
i:’ FCC Report “Local Telephone Competition: Status as of December 31, 2007,” Table 12.

1d.
2 1d.
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Qwest’s Wholesale Rates Produce a “Price Squeeze”

When compared to other states, Qwest-New Mexico wholesale rates for many services
stand out as too high. One example is New Mexico’s current recurring rate for the basic
2-wire UNE loop, which is $20.43 per month in the lowest-cost Zone 1 (zone that
includes the major urban and suburban wire centers). The basic 2-wire loop is as high as
$100.98 in Zone 3, which includes a few rural wire centers. These rates were raised in
2007; the earlier rates ranged between $16.27 and $30.85. Compare these rates to the
Qwest’s other states, for example, South Dakota, where rates for 2-wire UNE loops range
between $15.20 and $21.77. Examples of Qwest’s rates in other states include Minnesota
$5.98-$15.66; Colorado: $5.91-$32.41; and Arizona $9.05-3$36.44. Examples of 2-wire
UNE loops for some “rural” states in other BOC’s serving territory include Texas
(AT&T) $12.26-816.34; Mississippi $11.01-$13.10 and Maine (Fairpoint/Verizon rates)
$11.44-$18.75. '

While it may be plausible that relatively low population density states like New Mexico
would have loop rates higher than loop rates in.more dense states (because customer
density is one of the most important cost drivers for loop facilities), it is also
unreasonable that the New Mexico “highest density” UNE zone (the zone that includes
metropolitan Albuquerque, which is more urbanized than some other siates’ largest cities)
has rates similar to rates in South Dakota’s “lowest density zone.” The following table
provides further comparison of New Mexico wholesale rates with wholesale rates in other
small low population density states (the six Qwest states that have been discussed above):
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Qwest-New Mexico Wholssale Ratss Compared to Qwest Rates in Other Low Population

Density States”
Rate M NE D MT 5D ND wy
5oL " 18950 7 r T 13 00% ¢
Resale Discount {POTS Lings} 11’;%32 ' 16 00% 15; ";5;1,/2’ " t10%  1555%  16.15% +5.70%
2-wire UNE Loop Recurring Rate , ,
Bage Rate 523 10 522 39
Zone 1 g 52043 51214°  S1565 62390 515200 S1453  §3170
Zone 2 i’ 56837 52811 52376 52713  Si656 52443  §35.33
Zone 3 " 510098  se250° sa080 52929 52177 §5547 54045
2-wire UNE Loop Instatlation Chargg , . . . , ,
wanal 5103 68
Manus . 56981  $5981  G69.81 6981 56081 512080
Mechanized 569 91
DS1 UNE Loop Recurring Rate . ,
Base Rate $90.85
r r r r r r r
Zone 1 57223 " $7488 S35.48 S96.45  §120.17 ~ S7488  $105.07
Zone 2 " 57223 $7363° 58646 S96.45  $12093 57363 5114.63
Zone 3 T sr223" $8387° $99.96 7 59646 512365 SB3 57 5118.05

DSt UNE Loop Instalfation Charge ~ 5130 01 $14475 ~ $135.73  §160.32  §18306 = $11522 521084

Qwast Local Services Platform™ Port Rates [per Line par Month)
Business Analog Basic Port 5 7O7T § 943 % 621 5§ 6456 5 340 723 § 4T3

Residential Anslog Port 5 5?29 $ 427 5 314 5 338 S5 3&d 227 $§ 444

* Resale Discounis and UNE Rates are lom Quests JCA Negolalion tamplates Exkiit A, avaliadie at

hrtp';:-'u-x-m-,-.qwear.coma\-‘.-ho.‘eea-'eft:-'ecafsgarst-w-'e:.‘ne.r-tm-’. Quest Local Service Piatforr is Qwests Commagricial offering thal

subEktues Lndundied Locdl SWilching ang UWE-F siwiching comoonents {availadie at

Afipeivvy. otvest.comMhoiesaledceca/ieorimerciaiagresients.aimi),
As shown in this table, four out of six “low population density” states have lower 2-wire
UNE loop rates in the lowest-cost zone than New Mexico (Nebraska, Idaho, South
Dakota and North Dakota). As discussed above, only Nebraska has an urbanized area
similar to the Albuquerque area (the Omaha MSA), while other states do not even have a
“top 100 MSA.” A further confirmation that the New Mexico 2-wire recuiring UNE loop
rates are too high comes from a comparison of these rates to Qwest’s New Mexico DS1
UNE loop rate ($72.33 in all zones): In Zone 3 DS1 UNE loop costs almost $30 Iess than
a basic analog 2-wire loop, and in Zone 2 a 2-wire loop costs almost as much as a DS1
loop. Because a DS1 loop is essentially two 2-wire loops plus electronics, this cost
relation does not make any sense.

The table above also shows that New Mexico has higher installation charges for 2-wire
loops than all other states in this table except for Wyoming. 1t also shows that New
Mexico has the smallest resale discount out of these states. Therefore, even more
unexpected is the above discussed observation that based on the FCC data, New Mexico
CLECs rely on resale more than any other state in the nation other than New Jersey and
Maryland.
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Finally, the above table lists Qwest’s local switching port rates offered under Qwest’s
“Commercial agreements” — agreements that replaced cost-based rates for unbundled
local switching. As seen from the table, local switching port rates from commercial
agreements vary widely across states and differ by the end-user (business versus
residential). Currently Qwest offers the highest residential port rate in New Mexico
($5.29 per month) compared to other low population density states. For business ports,
the New Mexico rate ($7.07) is on the higher end of the observed rate variations, which
range from $4.73 in Wyoming to $9.43 in Nebraska. It is also worth comparing the New
Mexico basic port rates offered in Qwest’s current commercial agreements ($5.29
residential port and $7.07 business port) to the cost-based basic port rate that existed in
New Mexico prior to TRO, which was $2.05 a month. In other words, when price
regulation was removed from the unbundled switch port rates, purportedly because of
competitive alternatives, Qwest New Mexico increased these rates approximately three-
fold. Such a result is contrary to what one would expect in a “competitive” market.

The high rates for wholesale services necessary to provide basic residential and business
line services create a price squeeze when the cost faced by a UNE-based CLEC is
compared with Qwest’s basic service charges. The basic residential rate of $13.50
(before the subscriber line charge) is far below the UNE cost of the Joop. The $38.00
month-to-month business line rate, bundled with three features, provides a slight window
of opportunity, but Qwest’s 3-year commitment rate of $30.40 provides less of a profit
opportunity, and locks in ratepayers.

Collocation in Qwest’s Wire Centers is Costly

[n order to use UNE Loops, a CLEC must collocate at the ILEC wire center. Qwest, as a
general rule, has the highest nonrecurring collocation charges of the major ILECs.
Collocation prices are a combination of many rate elements. Cageless physical
collocation is the least-costly way to access loops for UNE-L and will be used for
reference here.

The Qwest-New Mexico rate for collocation includes a nonrecurring charge of
$20,970.67 for “Space construction for two bays” ($478.65 is waived for a single bay.)
This rate, while typical of Qwest, is unjustified because cageless collocation requires no
space construction. The CLEC brings a rack to the designated site and installs its
equipment there. The only work that Qwest needs to do is locate an empty spot in the
collocation room and mark the floor with chalk or tape so that the CLEC knows where to
put its rack.

Qwest has additional nonrecurring charges for power installation ($3,563.29 for the
smallest size, 20 Amps) and cross-connect cables (several thousand dollars for a typical
collocation, a mix of line sizes). These activities actually do involve a cost. Some ILECs
permit or require the CLEC to hire an approved vendor of its choice to do this work, but
Qwest does not offer this option. Hence the nonrecurring charge for a typical collocation
will approach $30,000.

A small cageless collocation in other EEC territories is more likely to have a
nonrecurring charge in the range of $10,000. For a CLEC that might be able to put 200
lines into a wire center over the life of a collocation, the disparity between Qwest’s rates
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and cost-based rates are estimated to be about $100 per line. Because these moneys are
paid up front, it is especially difficult for smaller cash-strapped CLECs to deal with.
Other than the “space construction” charge, Qwest’s collocation rates, monthly and
nonrecurring, appear to be in line with the rates of other states. Hence the Commission
could do much to promote competition by revisiting the established rate for collocation in
Qwest’s central offices.

Transit Rates are High

According to the FCC, “transiting occurs when two carriers that are not directly
interconnected exchange nonaccess traffic by routing the traffic through an intermediary
carrier’s network. Typically, the intermediary carrier is an incumbent LEC and the
wransited traffic is routed from the originating carrer through the incumbent LEC’s
tandem switch to the terminating carrier.”” By way of example, transiting works as
follows: a customer of Provider A (originating carrier) calls a customer of Provider B
{terminating carrier), and since Providers A and B are not directly interconnected, they
utilize another carrier’s transiting service as an indirect interconnection so that the call
can terminate to Provider B’s customer.

In the absence of transiting, each carrier (CLEC/CMRSZ4!small LECs) would be forced to
establish direct interconnection trunks with every other CLEC/CMRS/small LEC carrier
with which it exchanges local traffic in order for all of its customers’ calls to be
completed. Duplicating the incumbent’s network has never been viewed as an economic
way to enter the market, as it is simply not cost effective or efficient to establish these
multiple, duplicative networks.

A New Mexico CLEC typically interconnects with Qwest at the Albuquerque tandem.
Local traffic exchanged between Qwest and the CLEC is subject to reciprocal

- compensation (and is governed by Section 251(b)(5) of the 1996 Act). When the CLEC

interconnects with a wireless carrier or another CLEC, though, the Qwest tandem is
providing “transit” service.”” As opposed to reciprocal compensation {where the traffic
typically goes in both direction, from Qwest to CLEC, and from CLEC to Qwest), Qwest
(and never the CLEC) is the only provider of tandem transit service for virtnally any
CLEC in the state.”

Up until recently Qwest applied its cost-based reciprocal compensation rates to transit
traffic. For example, as recent as its February 11, 2005 version of its New Mexico SGAT
Exhibit A (the rate sheet), section “Local Transit” simply referenced the tandem transport
and switching elements of the reciprocal compensation section and listed “6 miles” as the
applicable mileage. Under that provision of SGAT the effective transit rate was

B Iy the Matter of Developing a Unijied Intercarrier Compensation Regime, CC Docket No. 01-92, Further
Notice of Proposed Rulemaking, Federal Communications Commission, 20 FCC Red 4685; 2005 FCC
LEXIS 1390, FCC 05-33, rel. March 3, 2005 (“JCF FNPRM"), § 120.

% CMRS stands for Commercial Mobile Radio Service.

5 1 theory, CLECs and wireless carriers can interconnect directly, bypassing the ILEC tandem, but this is
impractical for low-volume routes.

% While alternative tandem providers are becoming available in some states, they are not available
everywhere, and ILECs continue to provide the bulk of tandem services.
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$0.001948 per minute.””  Yet, recently Qwest revised its policy and started offering a
much higher rate ($.0045 per minute) in its ICA negotiation templates. An additional
charge of $.0025 per record is now applied for call detail (Category 11 Mechanized
Record Charge, per Record), which is sometimes required in order to properly identify
and bill the counterparty of each call.

Interconnection Terms are Slanted

Incumbent carriers have advantages in simple issues of network interconnection.
Interconnection is the physical linking of local networks for the ?urpose of exchanging
traffic between customers subscribed to the respective networks.”® In order for CLECs
and Qwest to exchange traffic between their respective customers, they must interconnect
their networks, and the physical location at which that interconnection takes place is the
Point of Interconnection or “POL” The POl is also the financial demarcation point that
defines where one party’s financial obligations end and the other party’s begin.

ILEC networks were developed in monopoly environments and are ubiguitous, so they
can meet other carriers anywhere at minimal expense. This is reflected in the FCC’s “any
technically feasible point” and “single Point of Interconnection” (“POI”) rules, but they
are not always agreed to in interconnection arbitrations. These and other details make
competition more difficult and result in time consuming and expensive arbitrations before
the Commission. A so-called level playing field is anything but level when the players
are so different and have different incentives.

Qwest’s boilerplate terms and conditions (currently the “Negotiation Template
12/29/08”) reflect Qwest’s ongoing attempts to make all interconnection agreements the
same and, among other things, to ban Virtual NXX (CLEC foreign exchange) traffic.
This service is used for serving ISP dial-up traffic which, while declining, is still
significant, especially in rural areas. Qwest, as the incumbent, has physical switches and
buildings across its territory; CLECs do not. Hence CLECs generally utilize a more
aggregated network architecture in which a single switch (often a softswitch) serves a
wide area out of a single site. This architecture makes it logical to place modems near a
CILEC switch, rather than near the calling end-users. Qwest considers this service to be
“virtual NXX” and has asked states to ban it or treat it as switched access traffic. (To
date, Oregon has been the only Qwest state to ban it.)

FCC rules normally require ILEC-provided entrance facilities to be charged to the
originating carrier on a proportion-of-use basis. But for both VNXX and local ISP-bound
traffic, Qwest disclaims that responsibility: “For purposes of determining the relative use
factor, the terminating carrier is responsible for ISP-bound traffic and for VNXX traffic.”

7 Calculated as $0.001616 (tandem switching) + $0.000302 (tandem transport for band 0 to 8 miles fixed)
+ 6 miles * $0.00005 (tandem transport for band 0 to 8 miles per mile).

2 47 C.F.R. § 51.5 defines “Interconnection” as: “the linking of two networks for the mutual exchange of
traffic. This term does not include the transport and termination of traffic.” See also In The Matter Of
Implementation Of The Local Competition Provisions In The Telecommunications Act Of 1996,
Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, First
Report and Order, 11 FCC Red. 15,499, 9 176 (rel. Aug 8, 1996) (“Local Competition Order”). (“We
conclude that the term ‘interconnection’ under section 251{c)(2) refers only to the physical linking of two
networks for the mutual exchange of traffic.”)
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Qwest also disclaims all reciprocal compensation for VNXX traffic, and states, “Qwest's
agreement to the terms in this paragraph is without waiver or prejudice to Qwest's
position is that it has never agreed to exchange VNXX traffic with CLEC.” It later states,
“CLEC represents and warrants that it is serving End User Customers physically located
within each local calling area for which it wishes to exchange traffic within Qwest
territory.” We suggest that these terms do not comport with the most recent (11/5/08)
FCC Order on Remand concemning ISP-bound traffic, which does not limit its “just and
reasonable” .0007 rate to “local” traffic.

Qwest’s boilerplate ICA terms require that intraLATA toll be delivered on separate
trunks from its Local Interconnection Service (“LIS”) trunks. Since the meet-point
trunks used for interLATA toll calls are also separate, this creates a requirement for three
trunk groups into the tandem. The two toll trunk groups are charged at access tariff rates,
which are much higher than the TELRIC-based LIS trunk rate specified in the ICA. Ina
large state like New Mexico, this can be a serious hurdle for a provider not near the
tandem (Albuquerque). '

PRELIMINARY CONCLUSION

New Mexico law dictates that “[ijn determining whether a service is subject to effective
competition, the commission shall consider the following:

) the extent to which services are reasonably available from
alternate providers in the relevant market area;

(2) the ability of alternate providers to make functionally
equivalent or substitute services readily available at
competitive rates, terms and conditions; and

(3)  existing economic or regulatory barriers.”*

The above analysis, consistent with the parameters identified by the New Mexico statute,
showed that competition in the New Mexico teiecommunications indusiry is at most in its
carly stages of development, lagging behind every other state in the country. Our
conclusion is that absent a few potential areas (e.g. Albuquerque), the vast majority of
Qwest’s serving territory in New Mexico is not subject to effective competition.

Qwest dominates the retail New Mexico markets because of its ownership of essential
_ bottleneck facilities, which continue to be the major economic barrier to competitive
entry. New Mexico’s low population density makes low of the priority list for
competitors with limited resources to build their own facilities; which, because of the
large fixed cost, is economical only when certain large volumes are reached. Hence,
traditional wireline competitors typically use the ILEC’s wholesale services (which may
include total service resale, UNE, commercial agreements and tariffed access services) to
reach end users. In New Mexico competitors rely heavily on Qwest’s total service resale
— a business model that is typical for the “infancy” stage of competition and that is not
viable in the long run because it does not allow the CLEC to distinguish its products from

2 NMSA 1978, Section 63-9A-8(B).
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Qwest’s products. Further, as noted herein, total service resale is not effective
competition.

A UNE-based entry model has proved somewhat success in other states. In such a
business model the CLEC leases Qwest’s “last mile” facilities and, as its business grows,
deploys its own switching and fiber transport facilities. Yet the success of this business
model is heavily dependent on the reasonableness of UNE, collocation and
interconnection rates (as well as their relationship to rates for Qwest’s retail products for
which CLECs compete). As explained above, Qwest’s UNE, collocation and
interconnection rates in New Mexico are unreasonably high, even when compared to
other “rural/frontier” states. Similarly, Qwest’s business practices related to other aspects
of wholesale services, including the Interconnection Agreement (“ICA”) negotiations and
‘billing practices, created additional operation difficulties to CLECs. Experience shows
that the level of UNE rates and the ICA terms and conditions are determined not only by
“objective” cost drivers (inputs to Qwest cost models) and business needs, but also by the
degree of CLEC legal involvement in UNE cases and contract negotiations. New Mexico
CLECs are in a position of Catch 22: Because there are so few of them and because they
are not strong, they cannot expend significant resources to investigate and dispute
Qwest’s unreasonable rates, terms and conditions as CLECs can in larger states.

A more recent development in the New Mexico telecommunications markets is cable
company entry in the voice communications arena, in which they use their own switching
and “last mile” facilities to provide telephone over broadband IP facilities. While cable
companies do serve some of Qwest’s communities in New Mexico, the availability of
voice phone services from these companies is. limited. First, in order to provide voice
communications services, cable companies need to upgrade their hybrid fiber/coaxial
networks (transport and switching). Second, cable companies cater mostly to residential
customers, which is where they have network facilities. And third, many end-users may
find that cable telephony simply does not offer “affordable™ telephone packages. For
example, Comcast New Mexico’s cheapest stand-alone local residential digital phone
offering is currently $34.95 per month.”” Fuxther in order to use the Comcast service, one
must have a broadband connection, which increases the ultimate cost of the service. This
cost, plus perceived concerns over power outages and E911 capabilities, would seem to
show that the Comcast service is not a valid alternative to Qwest’s basic residential line
rate of $13.50 per month (even if Qwest’s subscriber line charges are factored in).

Finally, the near future viability of the business model that relies heavily on over-building
facilities (as opposed to leasing the existing incumbent’s facilities) has been questioned
by a recent Deloitte TMT Repc:srt.3 ' This report noted as follows:

In the past, the availability of inexpensive financing combined with rapid
revenue growih had made duplicate networks viable. But with hard
economic times, 2009 may see a fundamental change of ideology, with

0 The plan is called “Local with More Only.” See
https://www.comeast.com/Corporate/About/PhoneTermsOfService/ComcastDigitalVoice/StatePricingLists
{NewMexico.html.

31 See hitp://www.deloitte.com/dtt/article/0, 1002,cid%253D243599,00. html,
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regulators determining that a single network with shared ownership and
open access is the best way forward.”

In other words, the Deloitte TMT Report suggests that competition from over-builders
such as cable companies would likely slow down, and the importance of UNE and other
wholesale alternatives should increase as the economy is facing hard times.

Therefore, it becomes even more important that the Commission undertake additional
efforts to improve the business environment in which CLECs operate. The Commission
should not take at face value Qwest’s claims of increased competition and instead, should
impose the burden of proof on Qwest and undertake a careful geographically-
disaggregated market-by-market analysis similar to the one undertaken by the FCC in
Qwest’s forbearance docket.” The Commission should recognize the inextricable link
between wholesale and retail competition and define the effective retail competition in
relation to wholesale markets, which requires evaluation of Qwest’s rates and practices
related to leasing essential bottleneck facilities. The Commission should revisit Qwest’s
UNE rates. The Commission should enforce previous orders related to competitive
practices, such as the imputation standard.

32 I d
3 See Qwest’s Forbearance Order.
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