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APPROPRIATION (dollars in thousands) 
 

Appropriation 

FY10 FY11 

Recurring 
or Non-Rec 

Fund 
Affected 

 None   

  
REVENUE (dollars in thousands) 

 

Estimated Revenue 

FY10 FY11 FY12 

Recurring 
or Non-Rec 

Fund 
Affected 

 ($5,000.0)  (possible other 
indeterminate amounts, see 

fiscal impact discussion) 
 

($5,000.0)  (possible other 
indeterminate amounts, see 

fiscal impact discussion) 
 

Recurring General Fund 

(Parenthesis ( ) Indicate Expenditure Decreases) 

 
ESTIMATED ADDITIONAL OPERATING BUDGET IMPACT (dollars in thousands) 

 
 

FY10 FY11 FY12 
3 Year 

Total Cost 
Recurring 

or Non-Rec 
Fund 

Affected 

Total  
Indeterminate, 
but possibly 

moderate 

Nonrecurring 
and 

Recurring * 

General 
Fund and 

other 
various 
funds 

 (*see PED fiscal impact) 
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SUMMARY 
 

Synopsis of SCORC Amendment 
 
Senate Corporations and Transportation Committee Amendment (SCORC) to Senate Bill 37 
makes revisions to: 

1. Specifically incorporate NMSA §63-9A-9.  This section grants authority to the 
Commission to regulate “rates terms and conditions for individual contracts for public 
telecommunications services in a manner which facilitates effective competition[.]” 

 

2. Specifically incorporate “interexchange carriers and competitive local exchange 
carriers.” 

 

3. Attempts to grant additional authority to the Commission to regulate quality of service 
rules. 

 

Synopsis of Original Bill 
 

Senate Bill 37 makes revisions to Section 63-9A-8 NMSA 1978, the Telecommunications 
Act, concerning a finding of effective competition in public telecommunications service.  
Such a finding would result in the elimination of all regulatory requirements for all retail 
telecommunications services for all telecommunications providers within a specified service 
area. 
 

SB 37 eliminates Public Regulation Commission jurisdiction over Qwest, the largest provider 
of telecommunications in the state (in many areas the only such provider).  The elimination of 
all regulatory requirements over retail telecommunications services would be predicated on 
one of two possible factual findings: 
 

A finding would be made by the Public Regulation Commission (PRC), within 120 days of a 
filed request, upon a showing of either: 

 That “effective competition” exists in over 50% of the relevant market areas; or 
 That the incumbent carrier has lost over 33% of its access lines since December 31, 

2001. 
 

FISCAL IMPLICATIONS  
 

Under present law, Section 63-7-20 NMSA 1978, telecommunications providers who are 
“subject to the control and jurisdiction of the commission by virtue of the provision of Article 
11 of the constitution of New Mexico with respect to its rates and service shall pay annually to 
the commission a fee.” The fee is a utility and carrier inspection fee and is based on gross 
receipts.  Thus, if SB 37 results in deregulation or partial deregulation, it is unclear whether 
the PRC could lawfully continue to impose the fee on that portion of gross receipts subject to 
the deregulation.  As noted in the significant issues sections, the bill creates the opportunity 
for a telecommunications company to litigate, to gain clarity where conflict exists in statute, 
and in the provisions of the bill and in practice by the PRC. 
 
It appears that the past and current practice of collecting the carrier inspection fee differs from 
statute, and calls into question whether or not the fee would continue to be collected in the 
same manner as in the past if this bill were to be enacted.  The amount paid by 
telecommunications providers is not readily available to LFC staff, but total general fund 
distributions of the fee have averaged $5 million per year in recent years.   
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It is possible that the deregulated rates of at least some electing companies may increase 
substantially from existing regulated rates which may impact consumers; conversely, the rates 
could decrease. In Ohio rates increased after deregulation, in Nebraska little changes, other 
states that passed similar legislation include Idaho, Iowa, and Indiana.  
 
Although the bill pertains primarily to whether a service provider may be released from 
regulation, the bill is silent about existing contractual obligations related to previous 
settlement agreements.  The sole settlement agreement that addresses noncompliance with 
previous alternative form of regulation (AFOR) plans - a settlement agreement that has been 
approved by the PRC - is a settlement that obligates Qwest to make certain investments 
primarily in facilities.    Should Qwest become deregulated, in part or in whole, it may render 
the AFOR contract subject to challenge in court, or weaken the validity of the contract.  
 
The PRC may have a moderate administrative impact.  (See Administrative Implications 
below) 
 
The growing use of wireless and Voice over Internet Protocol (VoIP) can cause concern for 
cities and states regarding a shift of the tax base. The Telecommunications Act of 1996 
addressed this change and, as use of traditional landlines has decreased and use of wireless 
technology increased, there exists a possible tax base shift from local and state tax bases to 
federal. At this time, it is uncertain whether VoIP is more prevalent in urban areas.  
As more customers shift to VoIP or wireless services, the New Mexico telecommunications 
fund may receive less revenue.  The telecommunications fund, deposits excess revenue to the 
general fund.  Therefore, there is a potential impact to general fund revenues which are not 
quantifiable or indeterminate at this time. 
 
The Public Education Department (PED) reports that the bill may result in higher then 
expected Enhancing Education Through Technology grant applications administered by the 
PED, and may result in the need for additional staff. 
 
SIGNIFICANT ISSUES 
 
In regards to the SCORC amendment, the Attorney General’s Office notes:  

The language in these amendments is likely to lead to confusion and may spark some 
litigation.   
 
It is unclear what purpose item #1 as identified in synopsis has, because the bill 
wouldn’t necessarily eliminate the already existing authority in the New Mexico 
Telecommunications Act for the PRC to regulate individual contracts. 
 
Item #2 specifically incorporates two additional classes of telecommunications 
providers, viz., “interexchange carriers” (IXC) and “competitive local exchange carriers” 
(CLECs).  It is unclear how the specific inclusion of these classes of carriers changes the 
bill in any significant way, because they are already regulated in a manner different from 
an “incumbent local exchange carrier” (ILEC). 
 
Item #3 is confusingly drafted.  The goal is to try to maintain some PRC authority over 
quality of service standards, yet the bill is drafted in such a convoluted manner that it is 
not clear if this objective is achieved.  The language states:  “[…] the commission may 
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impose consumer protection and quality of service rules on that provider “consistent 
with the findings of effective competition [...].”  This underlined phrase is problematic 
because it is amenable to widely varying interpretations.  There is no clear definition of 
the phrase “consistent with the findings of effective competition.”  Because the PRC 
“shall eliminate rules, regulations and other requirements applicable to the provision of 
such service, including the fixing and determining of specific rates, tariffs or fares for 
the service”; it appears that this amendment flatly contradicts the core directive of the 
effective competition statute.  Plus it is couched in permissive language (“may”) 
whereas the “effective competition” language is drafted as a legislative command.  Thus 
it is not clear that the PRC would act upon this portion of the statute. 

 
In regards to the SCORC amendment, the PRC notes:  

Both large and mid size Incumbent Local Exchange Carriers [“ILECs”] currently are 
subject to rules regarding service quality and consumer protection.  In addition, the 
Commission recently adopted an AFOR governing Qwest for the next three years, which 
contains specific customer credits for failure to meet service quality standards. 

 
PRC staff reports the bill provides that any elimination of regulatory requirements for all retail 
telecommunications services would apply to the entire service territory of the carrier for all 
providers of those services in that service territory. Although the bill focuses on rates and 
terms of service, which could rise and fall statewide with market conditions, the elimination 
of all regulation would mean that consumer protection and service quality rules and standards 
would no longer be applicable, statewide, even in any areas where competition may not in fact 
exist, and where consumers may not have viable alternatives.  Furthermore, rules and 
proceedings requiring investment sufficient to sustain a reliable network infrastructure would 
also be eliminated.  However, at this time, it is not clear whether and the extent to which 
viable competition exists or would exist in areas of the state if the incumbent 
telecommunications provider fails to provide its customers with adequate and reasonably 
priced services.  
 
According to information from the Attorney General’s Office (AGO) this bill raises numerous 
significant issues of public policy and utility regulation.  There may be legal ramification of 
this legislation that is difficult to quantify and prognosticate about.  Whatever legal authority 
the PRC currently possesses to order infrastructure investment would be eliminated with this 
bill.  Passage of this bill would potentially eliminate all recourse that customers presently have 
in the case of billing disputes, service quality issues, and other complaints of that nature. 
 
Both the PRC and AGO expressed the following similar concerns with the bill regarding the 
two measures to determine if effective competition exists: 

1) A comparable service or facility is available from another provider in the area; and 
2) Market forces in the area are sufficient to assure just and reasonable rate through 

competition, without regulation. 
The second point, in turn, requires the Commission to consider market forces resulting 
from the presence or absence of: 

A) Wireless service; 
B) Cable telephony service; 
C) Voice over internet {VOIP}service; and 
D) Loss of access lines by the incumbent telecommunications company. 

 



Senate Bill 37/aSCORC – Page 5 
 

The PRC notes that there is no factual proof for the proposition that loss of access lines is 
in itself evidence of the existence of effective competition, in the transition away from 
traditional monopoly regulation toward a more balanced market. 
 
The AGO notes the fact that Qwest has lost 33% of its access lines in the past decade; is 
problematic as well.  Access line loss, in and of itself, is subject to multiple legal 
interpretations of this language.  Some investment analysts have found that phone 
companies experience a net benefit from the loss of access lines.  For example operating 
expenses are reduced and aging outside infrastructure can be retired.  Also balancing the 
access line loss is the huge increase in revenues that Qwest is experiencing due to the 
“special access” revenues it obtains from connecting cell towers to its central offices.   

 
Changes to subsection A in the bill at lines 20 and 21 of page 2 would provide deregulation 
for all companies in the same market areas if any one company meets the requirements for 
deregulation.  This could allow companies that do not face effective competition to gain 
deregulation because another company does face competition.   
 
The new subsection D proposed in the bill would deregulate a company’s entire service area if 
effective competition is found to be present in markets accounting for over 50 percent of the 
retail switched access lines served by the company.  This criterion can be met by the number 
of lines in the Albuquerque area alone.  Thus, statewide telecommunications services could be 
deregulated even if the Albuquerque area is the only area where effective competition exists.  
One possible consequence is that a deregulated carrier could raise rates in the areas of the state 
that lack competition so they can lower them in the areas where they face competition.  This 
practice, known as “cross subsidization,” is prohibited in present law, in what would become 
new subsection F in the bill.  However, the changes to this subsection, on page 5 lines 1 
through 6 create significant new hurdles for any party alleging cross subsidization.  The 
burden of proof would be shifted to the party making the claim, and the standard of proof 
would be raised to include a showing that the prices violate “antitrust or predatory pricing 
laws.”  Since these terms are not defined, it is unclear what laws this refers to, and the 
problem will be that the person making the claim will not have access to the financial 
information needed to prove the case.  Thus, it may be effectively impossible to prove cross 
subsidization under the bill 
 
PERFORMANCE IMPLICATIONS 
 
The SCORC amendment attempts to address the AGO’s concern that Legislators might see an 
increase in consumer complaints, as New Mexicans would no longer have a regulatory 
authority to air grievances and seek resolution over issues they may have with 
telecommunications.  However, as noted in significant issues, the amendment raises other 
concerns.  Additionally, protracted and expensive litigation to ascertain the meaning of these 
amendments is very possible. 
 
ADMINISTRATIVE IMPLICATIONS  
 
PRC proceedings pursuant to this bill require expedited treatment of termination within 120 
days.  This could put a strain on PRC resources, as no such petitions have been considered in 
the past; there is no precedent or regulatory structure that currently exists to evaluate the 
administrative implications.  However, if regulatory requirements are eliminated as provided 
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in this bill, one portion of the regulatory workload would diminish.  Consumer complaints, 
however, might increase, but would no longer be subject to consumer protection remedies 
from the PRC. 
 
RELATIONSHIP 
 
Relates to HB107 “Telecommunication Relocation Costs To Customers” 
 
TECHNICAL ISSUES 
 
In regards to the SCORC amendment, the PRC notes:  
 

The purpose and effect of adding the reference to Section 63-9A-9 is not clear.   
Additional ambiguity is created by the fact that Section 63-9A-9 is part of the New 
Mexico Telecommunications Act, so that it is not clear why Section 63-9A-9 is 
specifically reference in the amendment.  
 
Currently there are no rules for service quality for service providers other than ILEC’s. 
Thus this amendment that a petitioner for effective competition is subject to the same rules 
as others in the market might be interpreted as elimination of service quality regulation; or 
new rules would have to be developed. 

 
Both the PRC and AGO expressed the following similar concerns:  
 

The PRC notes there is an issue concerning the burden of proof for demonstrating that 
a given service is not priced below cost, which currently is upon the carrier.  This bill 
would require that a challenger to a price or service would have the burden of proving 
that the service is priced below cost, is predatory pricing or in violation of antitrust 
laws. 

 
Similarly, the AGO states that existing law dictates that if a telecommunications 
company offers a promotion, it has the burden of showing that the price of the 
promotion still meets the cost it incurs to provide that service.  This legislation would 
reverse that, meaning that a competitor would have to show that the promotion is being 
offered below cost.  However, once deregulated, the telecommunications company 
could consider most of its cost information proprietary and may not have share that 
information.  There may need to be additional language relating withholding of 
proprietary information. 

 
OTHER SUBSTANTIVE ISSUES 
 
This bill impedes the PRC’s ability to manage a “transition” from regulation to competition as 
set out in the purpose of the New Mexico Telecom Act.  It would also hinder the PRC’s 
ability to identify and correct any anti-competitive behavior, and creates significant risk that 
rural areas of the state will lag further behind in obtaining access to broadband 
communications. 
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Current law allows a telecommunications company to make a factual showing at the PRC of 
“effective competition” as a perquisite for reduced regulation in certain areas of the state. It 
should be noted that Qwest has never attempted to create the factual showing necessary for 
effective competition under existing law.  The criteria set out in this bill for the PRC to use in 
determining “effective competition” removes the PRC processes, expertise and judgment and 
its ability to assess, by service and geographic area, whether there is a degree of competition 
that rises to the level of “effective” and to protect consumers from inaccurate bills or arbitrary 
cutoffs.  
 
In considering whether market forces exist in the relevant market area, the PRC is further 
directed to consider, at a minimum, whether wireless, cable or VoIP services are or are not 
available in the market.  By contrast, the existing provisions of law provide that the PRC 
should consider the extent to which services are reasonably available from alternative 
providers in the relevant market area, the ability of the alternative providers to make 
functionally equivalent or substitute services readily available at competitive rates, terms and 
conditions and any existing economic or regulatory barriers.  
 
Although the primary focus of the bill is on basic service, its effect on designed services, 
those purchased by large commercial customers and internet service providers, is difficult to 
quantify.  Those rates are not set by the PRC currently, but they are subject to the filed rate 
doctrine as it applies to tariffed services. 
 
A question remains over whether sufficient competition exists.  A report by the Attorney 
General’s Office shows that only 8 percent of New Mexicans are served by competitive local 
exchange carriers, smaller companies that compete with the established carrier (QWEST) to 
provide telephone and Internet services.  The report recognizes that the causes of limited 
competition are diverse including limited service availability and affordability for cable phone 
services. (Please see attached report Status of Competition in Quest’s Certificated Areas in 
New Mexico) 
 
CURRENT FEDERAL REGULATION 
 
The passage of the federal Telecommunications Act of 1996 reflected a change in federal 
policy from legal monopoly to an emphasis on competition. The 1996 Act opened local 
exchange markets by requiring the incumbent local exchange carriers to open their networks 
to competitor companies. Competitors may access the network by purchasing services at 
wholesale rates for resale, leasing elements of the network on an unbundled basis at wholesale 
cost for resale, or interconnecting the competitor's own facilities directly to the incumbent 
carrier's network. This network access must also be provided without unreasonable or 
discriminatory conditions or limitations on the resale of telecommunications services. If the 
incumbent carrier cannot agree on terms with the competitor requesting access, the parties 
may request arbitration services from a state commission, such as the Public Regulation 
Commission. 
 
AMENDMENTS 
 
The bill could be amended to protect the AFOR settlement. 
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ALTERNATIVES 
 
In 2005, Iowa approved House File 277 which deregulated a portion of telecommunication 
rates in that state.  However, the bill included a provision for re-regulation by the Iowa 
Utilities Board, the equivalent of New Mexico’s PRC, if after notice and opportunity for 
hearing; it finds that one or more companies have market power in a particular market.  The 
power to re-regulate the industry is a powerful tool to insure rates remain competitive, 
consumers have choice, and services are of a quality nature. 
 
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL 
 
The current scheme of alternative form of regulation, with price caps and service quality 
standards, including customer credits for noncompliance, would apply to incumbent local 
exchange carriers with more than 50,000 access lines. 
 
Mid-size carriers would continue to abide by existing regulations on service quality. 
All other Commission rules, including consumer protection rules, would continue to apply to 
the providers of regulated telecommunications services. 
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