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ESTIMATED ADDITIONAL OPERATING BUDGET IMPACT (dollars in thousands)

3 Year Recurring or Fund
Fyty FY18 FY19 Total Cost | Nonrecurring | Affected
Total >$50.0 Nonrecurring Glfﬁﬁaal

(Parenthesis () Indicate Expenditure Decreases)

SOURCES OF INFORMATION
LFC Files

Responses Received From
Public Education Department (PED)

SUMMARY

Synopsis of Bill

House Joint Resolution 5 proposes an amendment to Article X, Section 8 of the Constitution of
New Mexico, which prohibits state rules or regulations to mandate any county or city to provide
any new service or increase any current level of activity until the state either provides sufficient
new funding or a means of providing new funding to cover the cost of the mandated activity.
This proposed amendment to the constitution would add school districts and charter schools to
those entities on which new regulatory, unfunded mandates could not be imposed without a
provision for necessary funding.

FISCAL IMPLICATIONS

Section 1-16-13 NMSA 1978 requires the Secretary of State (SOS) to print the full text of each
proposed constitutional amendment, in both Spanish and English, in an amount equal to 10
percent of the registered voters in the state. The SOS is also constitutionally required to publish
the full text of each proposed constitutional amendment once a week for four weeks preceding
the election in newspapers in every county in the state.

LFC staff estimate each constitutional amendment may cost up to $50 thousand in printing and
advertising costs based on 2016 actual expenditures.
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According to PED, the fiscal implications of this proposed amendment could be substantial, but
cannot be calculated at this time. PED notes that costs would be incurred to determine what
rules or regulations fall into the categories that require new funding and costs to determine what
constituted sufficient new funding. Additionally, there is a potential loss of federal funding if
required rules and regulations are not enacted and implemented.

SIGNIFICANT ISSUES

PED indicates the language in Article X is vague, and when applied to school districts and
charter schools, it could be problematic.

PED provides the following information:

PED has been delegated broad authority over school districts and charter schools, in New
Mexico. Any rule or regulation enacted by the PED would need to be evaluated to
determine if it falls within a category of requiring school districts or charter schools to
“engage in any new activity, to provide any new service or to increase any current level of
activity, or to provide any service beyond that required by existing law.” The proposed
amendment does not establish a process for identifying or determining which new rules or
regulations fall within these categories. Rules and regulations that could potentially fall into
these categories would be broad and numerous. A few examples are: any rules or
regulations relating to addressing student threats or bullying, rules or regulations requiring
that certain health records follow a student who transfers to another school, rules or
regulations requiring the implementation of changes to student codes of conduct and rules
or regulations relating to training for administration of medicine in schools.

In addition to there being no mechanism to determine whether or not a rule or regulation
falls into one of the above-mentioned categories, there is no established mechanism to
determine whether or not there would be any additional cost to a school district or charter
school even if a new rule or regulation could be deemed to fall into one of the listed
categories, or to determine what that cost would be. There is also no definition of what
constitutes “new funding.” There is no specific written exception for those rules or
regulations that may fall into the listed categories, but that, for a variety of reasons,
including possibly the cessation of another requirement, would not lead to increased overall
cost to a school district or charter school.

The amended provision does not provide an exception for rules and regulations that would
be required to be enacted or implemented in order to be in compliance with federal law or
regulations. This may lead to a situation in which PED, and therefore the State, could lose
federal funding if PED was unable to enact rules and regulations, with the force of law,
required by various federal laws or authorities, including, but not limited to, the United
States Department of Education, IDEA, ESSA, USDA, FERPA.

While some of these issues may eventually be addressed by accompanying legislation, in
the event that the joint resolution was passed and voters approved the amendment, the
language of the provision itself would remain vague.
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PED’s recent enactment and implementation of education reform measures, which are
beginning to produce positive results for New Mexico students, may require the enactment
and implementation of additional rules and regulations to refine any previously enacted
rules and regulations. These may be at risk of not being able to be implemented, thereby
reducing the effectiveness of the previously enacted measures.

OTHER SUBSTANTIVE ISSUES

PED notes this could be in conflict with the State Rules Act, which establishes a different
standard governing when rules and regulations have legal effect.
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