AN ACT
RELATI NG TO FI NANCI NG CHANG NG CERTAI N PROVI SI ONS OF THE
LOM I NCOVE HOUSI NG TRUST ACT AND THE LAND TI TLE TRUST FUND
ACT TO CLARI FY EXI STI NG LAW AND PROVI DE FOR MORE EFFECTI VE

USE OF THE FUNDS GENERATED.

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 58-18B-3 NVSA 1978 (being Laws
1994, Chapter 146, Section 3, as anended) is anended to read:
"58-18B-3. DEFINITIONS.--As used in the Low Incone
Housi ng Trust Act:

A. "appropriate financial institution service
charges and fees" nmeans those service charges and fees that a
financial institution charges its custoners on demand deposit
account s;

B. "division" nmeans the financial institutions
di vision of the regulation and |icensing departnent;

C. "escrow closing agent"” neans an escrow agent
other than a title conpany that acts in the normal course of
busi ness as the agent of the seller and buyer of real estate
for the purpose of consummating a sale, including the
performance of the follow ng functions:

(1) preparation of deeds, nortgages,
prom ssory notes, deeds of trust, real estate contracts,

assi gnnments or other docunents incidental to the sale as HB 94
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permtted by |aw

(2) calculations and di sbursenents of
prorated taxes, insurance premuns, utility bills and other
charges incidental to the sale;

(3) preparation of sellers' and buyers
cl osi ng statenents;

(4) supervision of signing of docunents;

(5) collection and di sbursenent of down
paynments, realtors' conm ssions, fees and other charges
pursuant to a sal es agreenent; and

(6) recordation of docunents;

D. "escrow servicing agent" neans any person who
in the normal course of business collects and di sburses funds
received fromreal estate-related financing instrunents on
behal f of a | ender or borrower;

E. "first-tinme hone buyer" neans:

(1) an individual or the individual's spouse
who has not owned a hone other than a manufactured hone
during the three-year period prior to the purchase of a hone;
or

(2) any individual who is a displaced
homenmaker or a single parent;

F. "fund" neans the land title trust fund created
pursuant to the provisions of the Land Title Trust Fund Act;

G "lowincone persons” neans a househol d
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consisting of a single individual or a famly or unrel ated
i ndividual s living together when the household' s total annual
i ncome does not exceed eighty percent of the nedian i ncone
for the area, as determned by the United States departnent
of housi ng and urban devel opment and as adjusted for famly
size, or other incone ceiling determ ned for the area on the
basis of that departnent's findings that such variations are
necessary because of prevailing | evels of construction costs
or fair market rents or unusually high or low famly incones;

H  "person"” means an individual or any other
| egal entity; and

I. "property nmanager"” means a person who acts in
the normal course of business as the agent for the owner of
real property for the purpose of property rental, |easing and
managenment . "

Section 2. Section 58-18B-5 NVMSA 1978 (being Laws
1994, Chapter 146, Section 10) is anmended to read:

"58-18B-5. TRUST ACCOUNTS- - ESCROW ACCOUNTS- - SPECI AL
ACCOUNTS- - POOLED | NTEREST- BEARI NG ACCOUNTS- - DI SPCsI T1 ON OF
EARNED | NTEREST ON CERTAI N ACCOUNTS. - -

A. Every real estate broker who maintains a trust
or escrow account as required pursuant to the provisions of
Subsection H of Section 61-29-12 NVSA 1978 may nmaintain a
pool ed interest-bearing escrow account and rmay deposit al

custoner funds into that account except for:
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(1) funds required to be deposited into a
property managenent trust account under an express property
managenment agreenent; or

(2) funds required to be deposited into an
i nterest-bearing account under an express agreenment between
the parties to a transaction and under whi ch agreenent
provi sions are made for the paynent of interest to be earned
on the funds deposited.

B. Every escrow closing agent that maintains a
trust account or escrow account pursuant to the provisions of
Section 58-22-20 NMSA 1978 shall nmintain a pooled interest-
beari ng escrow account and shall deposit all custoner funds
into that account, except for funds required to be deposited
into an interest-bearing account under an express agreemnent
between the parties to a transaction and under which
agreenent provisions are made for the paynent of interest to
be earned on the funds deposited.

C. The interest earned on custoner funds
deposited in a pooled interest-bearing escrow account
pursuant to the provisions of Subsection A or B of this
section, net of any appropriate financial institution service
charges and fees, shall be remtted nmonthly or quarterly from
the financial institution in which the account is maintained
to the fund. The account agreenent between the depositor and

the financial institution shall expressly provide for the HB 94
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required remttance of interest.

D. The provisions of this section do not relieve
a real estate broker or escrow cl osing agent from any
obl i gati ons under other |aws to safeguard and account for
funds in a pooled interest-bearing account.

E. The pooled interest-bearing escrow accounts
aut hori zed to be established pursuant to the provisions of
this section shall be interest-bearing demand accounts from
whi ch wi thdrawal s and transfers can be nade w thout del ay,
subject only to any notice period the depository institution
is required to observe by law or regulation

F. The director of the division shall adopt rules
to carry out the provisions of the Low I ncone Housing Trust
Act .

G A person establishing and mai ntai ning a pool ed
i nterest-bearing escrow account required by the provisions of
Subsection A or B of this section is not required to nmake
di scl osure to a person whose funds are placed in the account
of the disposition of interest earned on the account.

H.  An escrow servicing agent shall not be
required to establish and maintain a pool ed interest-bearing
escrow account pursuant to the provisions of Subsection A or
B of this section.

I. A property manager shall not be required to

establish and nmaintain a pooled interest-bearing escrow
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account pursuant to the provisions of Subsection A or B of
this section.

J. Real estate brokers and escrow cl osing agents
shall enroll and instruct participating financial
institutions on how to establish a pool ed interest-bearing
escrow account and how to authorize remttance of accrued
interest |ess service charges to the fund.

K. A real estate broker or an escrow cl osing
agent shall not be required to establish and maintain a
pool ed interest-bearing escrow account pursuant to the
provi sions of Subsection A or B of this section if no
financial institution in the conmunity where the broker or
agent maintains his principal place of business provides or
offers that type of account.”

Section 3. Section 58-18B-6 NVSA 1978 (being Laws
1994, Chapter 146, Section 11) is anmended to read:

"58-18B-6. POOLED | NTEREST- BEARI NG ESCROW ACCOUNTS
AUTHORI ZED TO BE NMADE AVAI LABLE- - COVPUTATI ON OF | NTEREST- -
REPORTS. - -

A.  Any depository institution regulated by the
di vision that maintains trust or escrow accounts for
custoners may establish and make avail abl e pool ed i nterest-
bearing accounts. Interest on a pool ed interest-bearing
account shall be conputed on the daily coll ected bal ance of

the account or as otherw se conmputed in accordance with the
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institution's standard accounting practices.

B. Any depository institution participating in
the program and nmaking a remittance of interest to the fund
pursuant to the provisions of Section 58-18B-5 NVSA 1978
shall, at the tinme of remttance, transmt a report to the
trustee show ng:

(1) the nanme of the account hol der for whom
the remttance is sent;

(2) the rate of interest used to conpute the
earned i nterest;

(3) the anmount, if any, of appropriate
financial institution service charges and fees deducted; and

(4) the account bal ance as of the ending
date of the reporting period.

C. Remttances to the fund shall be nade at | east
quarterly, no later than the tenth day of the nonth.

D. A copy of the report required to be nmade
pursuant to the provisions of Subsection B of this section
shall be sent to the person in whose nane the account is
mai nt ai ned. "

Section 4. Section 58-18B-7 NVMSA 1978 (being Laws
1994, Chapter 146, Section 12) is anmended to read:

"58-18B-7. USE OF MONEY FROM FUND. - - Money fromt he
fund and ot her sources shall be used in accordance with the

provi sions of the Land Title Trust Fund Act.” HB 94
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Section 5. Section 58-28-3 NVMSA 1978 (being Laws 1997,
Chapter 118, Section 3) is anmended to read:

"58-28-3. LAND TITLE TRUST FUND CREATED. - - The "I and
title trust fund" is created. The New Mexico nortgage
finance authority shall be the trustee for the fund. The
trustee shall deposit in the fund noney received by it
pursuant to the Low I ncone Housing Trust Act.”

Section 6. Section 58-28-4 NVSA 1978 (being Laws 1997,
Chapter 118, Section 4) is anmended to read:

"58-28-4. TRUST ACCOUNTS- - ESCROW ACCOUNTS- - POOLED
| NTEREST- BEARI NG TRANSACTI ON ACCOUNTS- - DI SPOSI TI ON OF EARNED
| NTEREST ON CERTAI N ACCOUNTS. - -

A. Atitle conpany that maintains one or nore
trust accounts or escrow accounts into which custoner funds
are deposited for use in the purchase, sale or financing of
real property located in New Mexico nay nmintain one or nore
pool ed interest-bearing transaction accounts and nmay deposit
custoner funds into those accounts, except for funds required
to be deposited into interest-bearing accounts or investnents
under instructions fromone or nore of the parties to a
transaction that provide for the paynment of interest to be
earned on the deposited funds to a person other than the
title conpany. A pooled interest-bearing transaction account
establ i shed pursuant to the provisions of this section shall

be maintained in the nane of the title conmpany, but the
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trustee shall be nanmed and shown as the beneficial owner of
the account inconme or interest. A title conpany maintaining
one or nore pool ed interest-bearing transacti on accounts
shall not be paid or receive any interest earned on funds
deposited in the accounts except for the purpose of remtting
net earned interest to the trustee pursuant to the provisions
of this section.

B. The interest earned on custoner funds
deposited in a pooled interest-bearing transaction account
pursuant to the requirenents of Subsection A of this section,
net of any service charges and fees that a depository
institution charges to regular, non-title conpany depositors
and net of any reasonable charge for preparation and
transmttal of any required report pursuant to the provisions
of Subsection F of this section, shall be remtted nonthly or
quarterly either directly to the fund or to the title conpany
for its remttance to the fund. Alternatively, the
depository institution may credit the title conmpany account
with the net interest earned either nonthly or quarterly.
Interest accrued after deducting the all owabl e charges and
fees shall be treated as interest earned by the trustee and
reported as such by the depository institution.

C. The provisions of this section shall not
change existing duties or obligations of a title conpany

under other laws to safeguard and account for funds held for
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cust oners.

D. Funds in each pool ed interest-bearing
transaction account shall be subject to w thdrawal upon
request and without delay, subject only to the notice period
the depository institution is required to observe by |aw or
regul ati on.

E. The rate of interest payable on a pool ed
i nterest-bearing transaction account shall not be |ess than
the rate customarily paid by the depository institution to
regular, non-title conpany depositors for simlar accounts.
Interest shall be conputed in accordance with the depository
institution's standard accounting practice. Higher rates
of fered by the depository institution to custonmers whose
deposits exceed certain time or quantity m nim, such as
those offered in the formof certificates of deposit, may be
obtained by the title conpany on sone or all of the deposited
funds so long as there is no inpairnent of the right to
wi thdraw or transfer principal, subject only to the notice
period the depository institution is required to observe by
| aw or regul ation.

F. A depository institution or title conpany
making a remttance of interest to the fund shall at the tine
of the remttance transmt a report to the trustee for each
account fromwhich remttance is made show ng:

(1) the nane of the title conpany
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mai nt ai ni ng the account fromwhich remttance is nade;

(2) the rate of interest used to conpute the
earned interest and the anpunt of earned interest;

(3) the amount, if any, of depository
institution service charges and fees deducted and any charge
for the preparation and transnmittal of the report; and

(4) the account bal ance as of the ending
date of the reporting period.

G If the depository institution remts to the
title conpany or credits the title conpany account, it shal
make the remttance or credit no later than ten days after
the statenment cutoff for that account. The title conmpany
shall remt to the fund and shall send the report with the
remttance no later than thirty days after receipt of the
remttance or credit by the depository institution.

H. Remttances to the fund shall be nmade at | east
quarterly, no later than ten days after the statenent cutoff
for that account if made by the depository institution and no
later than thirty days after receipt of remittance or credit
fromthe depository institution if nade by the title conpany.

I. The division shall adopt and pronul gate rul es
and regul ati ons regarding the obligations of depository
institutions pursuant to the provisions of the Land Title
Trust Fund Act and the Low I ncone Housing Trust Act."

Section 7. TEMPORARY PROVI SI ON- - TRANSFER OF FUNDS- -
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APPROPRI ATION. --On July 1, 1999, the balance in the | ow
i ncome housing trust fund shall be transferred and deposited
inthe land title trust fund.

Section 8. REPEAL. --Sections 58-18B-4, 58-18B-8,
58-18B-9 and 58-18B-11 NVSA 1978 (being Laws 1994, Chapter
146, Sections 9, 13, 14 and 16) are repeal ed.

Section 9. EFFECTI VE DATE. --The effective date of the

provisions of this act is July 1, 1999.
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