AN ACT
RELATI NG TO TI TLE | NSURANCE; ENACTI NG THE TI TLE | NSURANCE
GUARANTY ACT; AMENDI NG SECTI ONS OF THE NMSA 1978.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--Sections 1 through 18 of this
act may be cited as the "Title Insurance Guaranty Act".
Section 2. PURPGCSE. --The purpose of the Title
I nsurance Guaranty Act is to provide a mechani sm for
continuation of coverage and paynent of covered clai ns under
certain title insurance policies, to avoid excessive del ay
in paynment and avoid financial |oss to policyhol ders because
of insolvency of a title insurer, to assist in detection and
prevention of title insurer insolvencies and to provide an
associ ation to assess the cost of such protection anong
title insurers.
Section 3. SCOPE.--The Title Insurance Guaranty Act
applies to all insurers authorized to transact title
i nsurance business in New Mexi co.
Section 4. DEFINITIONS.--As used in the Title
I nsurance Guaranty Act:

A.  "account" neans an account created by Section
5 of the Title Insurance Guaranty Act;

B. "association" neans the title insurance
guaranty associ ati on;

C. "covered claint means an unpaid claimof an
insured in excess of one thousand dollars ($1,000) covered
under and not in excess of the applicable limts of atitle
i nsurance policy insuring |and | ocated in New Mexico issued

by an insolvent insurer, if the insurer is found insolvent
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pursuant to Paragraph (2) of Subsection D of this section
after the effective date of the Title Insurance Guaranty
Act. Subject to applicable policy Iimts, the association's
liability for covered clains shall not exceed two hundred
fifty thousand dollars ($250,000) per claimand does not

i ncl ude any anmount in excess of two hundred fifty thousand
dol I ars ($250, 000) per claim The total amount that may be
recovered fromthe association by a claimant for all covered
clainms shall not exceed five hundred thousand dollars
($500,000). "Covered claim does not include an amount due
by or for the benefit of a reinsurer, insurer, insurance
pool or underwiting association, as subrogation recoveries
or otherw se; provided, that a claimasserted against a
person insured by an insolvent insurer that, if it were not
a claimby or for the benefit of a reinsurer, insurer,

i nsurance pool or underwiting association, would be a
covered claim may be filed directly with the receiver of
the insolvent insurer. |In no event may any such cl ai m be
asserted in a legal or admnistrative action agai nst the

i nsolvent insurer's insured unless that claimis based on
the insured's fraud. "Covered claint does not include the
anmount of a claimthat an insured recovers from any person

i ncluding an agent, regardl ess of whether an assignnment is
taken. "Covered clainf does not include supplenentary
payrment obligations, including but not limted to adjustnent
fees and expenses, attorney fees and expenses and court
costs, nor does it include punitive, exenplary,
extracontractual or bad-faith damages awarded by a court

j udgnment agai nst an insurer;

D. "insolvent insurer" nmeans an insurer:
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(1) authorized to transact title insurance
busi ness in New Mexico at the tine the title insurance
policy was issued; and

(2) against which an order of |iquidation
with a finding of insolvency has been entered after the
effective date of the Title Insurance Guaranty Act by a
court of conpetent jurisdiction in the insurer's state of
domcile, or in this state, which has not been stayed or
been the subject of a wit of supersedeas or other
conpar abl e order;

E. "nmenber insurer” means any insurer authorized
to transact title insurance business in New MXxico;

F. "net witten prem uns" means gross prem uns
witten in this state on title insurance policies. "Net
written prem uns” does not include prem uns on contracts
bet ween insurers or reinsurers;

G "person" neans an individual or other |egal
entity;

H.  "superintendent” nmeans the superintendent of
i nsurance; and

I. "title insurance policy" or "policy" neans
those terns as defined in Section 59A-30-3 NMBSA 1978 with
respect to policies issued on |and | ocated i n New Mexi co.

Section 5. ORGAN ZATI ON OF ASSOCI ATION. --Al'l menber
insurers shall remain nmenbers of the association as a
condition of their authority to transact insurance in this
state. The association may take the formof any appropriate
| egal entity under New Mexico |aw, including a corporation

partnershi p or uni ncorporated association, as approved by
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assessnment, the association shall have two separate
accounts:

A. the adm nistrative account; and

B. the title guaranty account.

Section 6. BOARD OF DI RECTCRS. - -

A.  The association's board of directors shal
consi st of not less than five nor nore than el even appoi nted
menbers serving terns as provided in the association's plan
of operation, and the superintendent or his designated
representative as an ex-officio nenber. Appointed board
menbers shall be selected by nmenber insurers, subject to the
superintendent's approval. A majority of the appointed
menbers shall be enpl oyed by nmenber insurers. Vacancies
shall be filled for the remaining termby majority vote of
the remai ni ng board nenbers, subject to the superintendent's
approval .

B. Board nenbers may be reinbursed fromthe
adm ni strative account for any reasonabl e and necessary
expenses incurred in their capacities as board nenbers, but
t he ambunt of such reinmbursenent shall not exceed guidelines
provi ded by the approved plan of operation.

Section 7. DUTIES AND PONERS OF THE ASSOCI ATI ON. - -

A.  The association shall:

(1) be obligated to the extent of covered
clainms arising frompolicies of an insolvent insurer issued
prior to the finding of insolvency, except that the
associ ation shall not be obligated as to policies replaced
by another title insurance policy that covers the claim In
no event shall the association be obligated to a

policyholder in an anpunt in excess of the obligation of the
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i nsol vent insurer under the policy;

(2) be deened the insolvent insurer to the
extent of the insurer's obligation on covered clains and to
such extent shall have all rights, duties and obligations of
the insurer as if the insurer had not becone insol vent;
provi ded that the association shall have no liability for
any past clains based on negligence of the insurer or its
agents in searching and reporting the condition of a title,
on bad faith of the insolvent insurer, on the closing of any
transaction or for exenplary or punitive damages;

(3) pay for the adm nistration and
operation of the association fromthe adm nistrative
account, through proceeds received froman annual guaranty
fee to be collected in the amounts and manner established by
rul e of the superintendent;

(4) allocate clains paynents, |oss and
adj ust ment expense and adm ni strative expense to the
appropriate accounts and assess nmenber insurers, separately
for each account, anpbunts necessary to pay the association's
obl i gati ons subsequent to an insolvency. Assessnments shal
not be made in a year in which guaranty fee proceeds,
toget her with unencunbered account bal ances and ot her
assets, wll be sufficient to satisfy the association's
obligations. Assessnments shall be made agai nst each nenber
insurer in the proportion that the menber insurer's net
witten premuns for the last full cal endar year bears to
net witten premuns of all nenber insurers for that
cal endar year. Each nenber insurer shall be notified of the
assessnment not later than thirty days before it is due. No

menber insurer may be assessed in a year an ampunt greater
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than two percent of that nenber insurer's net witten

prem uns for the preceding calendar year. |If it appears
that the maxi num assessnent avail able, together with
unencunber ed account bal ances and ot her assets, will be
insufficient in a year to nake all necessary paynents, the
associ ation's obligations shall be paid pro rata and the
unpai d portion shall be paid as soon as additiona
assessment proceeds or other funds becone available. The
associ ation may pay clains in an order that it deens
reasonabl e, including paynents as clains are received or by
groups or categories of clainms. The association may exenpt
or defer, in whole or in part, the assessnent of a nenber
insurer if the assessnent woul d cause the nmenber insurer's
financial statenent to reflect anmounts of capital or surplus
| ess than the m ni mrum anounts required for a certificate of
authority in any jurisdiction in which the nenber insurer is
aut horized to transact insurance. Each nenber insurer
acting as a servicing facility my set off against an
assessnment any authorized paynents made on covered cl ai ns
and expenses incurred in the paynment of the clains by such
menber insurer if they are chargeable to the account for
whi ch the assessnent is nade;

(5) investigate clains and adjust,
conmprom se, settle and pay covered clains to the extent of
the association's obligations, and deny all other clains.
The association may review settl enents, rel eases and
judgnents to which the insolvent insurer or its insureds are
parties to deternm ne the extent to which such settlenents,
rel eases and judgnents may be properly contest ed;

(6) notify such persons as the
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superintendent may direct pursuant to Section 9 of the Title
I nsurance Guaranty Act;

(7) receive, handle, adjust and pay clains
through its enpl oyees or through one or nore insurers or
ot her persons designated as servicing facilities, subject to
t he superintendent's approval; provided that a nenber
i nsurer may decline any such designation;

(8) reinburse each servicing facility for
obligations of the association paid by the facility and for
reasonabl e expenses incurred by the facility for handling
claims on behalf of the association, and pay other expenses
of the association authorized by the Title Insurance
Guaranty Act; and

(9) refund excess funds in an account to
menber insurers in proportion to the contribution of each
menber insurer to that account, when the board of directors
estimates that the assets in the account wll exceed the
liabilities for the com ng year.

B. The association may:

(1) enmploy persons or contract with
servicing facilities necessary to handle clains and to
perform ot her association duties;

(2) borrow funds necessary to effectuate
the purposes of the Title Insurance Guaranty Act in
accordance with the plan of operation, subject to the
superintendent's approval;

(3) sue or be sued, and intervene in any
court or other forum having jurisdiction over an insolvent
i nsurer or its insureds;

(4) negotiate and enter into contracts
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necessary to carry out the purposes of the Title Insurance
Guaranty Act; and
(5) performall other acts necessary or
proper to effectuate the purposes of the Title |Insurance
Guaranty Act.
Section 8. PLAN OF OPERATION. - -

A.  The association shall submt to the
superintendent a plan of operation and amendnments to the
pl an necessary or suitable to ensure the fair, reasonable
and equitable adm nistration of the association. The plan
of operation and amendnments shall become effective upon the
superintendent's witten approval. |If, at any tine, the
association fails to submt the plan or suitable anendnents
to the superintendent, he shall, after notice and hearing,
adopt necessary or advisable rules to effectuate the
provisions of the Title Insurance Guaranty Act. The rules
shall continue in force until the superintendent nodifies
them or they are superseded by a plan or anmendnents
submtted by the association and approved by the
superi nt endent .

B. Al nenber insurers shall conply with the
associ ation's plan of operation.

C. The association's plan of operation, anpng
other things, shall establish all procedures for conducting
t he association's business, for handling its assets, for
recei ving, handling, adjusting and paying clains, for
keepi ng records and for the conduct of other activities
necessary to carry out the association's powers and duti es.

D. The association's plan of operation may
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except those specified in Paragraph (3) of Subsection A and
Paragraph (2) of Subsection B of Section 7 of the Title
I nsurance Guaranty Act, be delegated to a corporation
associ ation or other organization that perforns or wll
performfunctions simlar to those of the association in two
or nore states. Such a corporation, association or
organi zation shall be reinbursed as a servicing facility and
paid for perform ng any other function.

Section 9. DUTIES AND PONERS OF SUPERI NTENDENT. - -

A.  The superintendent shall:

(1) promptly forward to the association a
copy of any conplaint or petition seeking an order of
liquidation with a finding of insolvency against a title
i nsurer;

(2) notify the association that a title
i nsurer has been found to be an insolvent insurer not |ater
than three days after he receives notice of the finding; and

(3) upon request of the board of directors,
provi de the association with a statenent of the net witten
prem uns of each nenber insurer.

B. The superintendent may:

(1) require that the association or an
i nsolvent insurer's |icensed New Mexi co agents notify the
insurer's New Mexico insureds and other interested parties
of the finding of insolvency and of their rights under the
Title I nsurance Guaranty Act. Notification shall be nade by
mail at the | ast known address; provided that if sufficient
information for notification by mail is not avail abl e,
notice by publication in one or nore newspapers of genera

circulation in the state shall be sufficient;
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(2) suspend or revoke, after notice and
hearing, a nmenber insurer's certificate of authority if the
insurer fails to pay any assessnment within thirty days after
it was due or fails to conply with the association's plan of
operation. In the alternative, the superintendent may
i npose a civil penalty not to exceed five percent of the
unpai d assessnent per nonth; provided that no civil penalty
shal |l be | ess than one hundred dollars ($100) per nonth; and

(3) revoke the designation of any servicing
facility if he finds that clains are not being handl ed
satisfactorily.

Section 10. EFFECT OF PAI D CLAIMS. - -

A. A person recovering under the Title Insurance
Guaranty Act shall be deened to have assigned his rights and
cl ai ms under the insolvent insurer's policy to the
association to the extent of his recovery fromthe
associ ation. Every insured seeking the protection of the
Title I nsurance Guaranty Act shall cooperate with the
association to the sane extent as required to cooperate with
the insurer. The association shall have no cause of action
agai nst an insured for suns it has paid out except such
causes of action as the insurer would have had. |In the case
of an insolvent insurer operating on a plan with assessnent
liability, paynments of clainms by the association do not
operate to reduce the liability of the insured to the
receiver, liquidator or statutory successor for unpaid
assessnents.

B. The court having jurisdiction shall grant
cl ai s assi gned pursuant to Subsection A of this section and

the clains expenses of the association or simlar
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organi zation in another state the same priority as the
clai ms had before assignment. The association may make
application to the court for reinbursenent of such clains
and expenses and, upon proper application, the court shall
order appropriate disbursenment to be made

C. The association shall, within the tinme set by
the receivership court, file with the receiver or |iquidator
of the insolvent insurer, statenents of paid clainms and
cl ai nrs expense and reserves for unpaid clains and cl ai ns
expense.

Section 11. NONDUPLI CATI ON OF RECOVERY. -- A person
having a clai munder any other title insurance policy that
is not an insolvent insurer's policy, which is also a
covered claim shall first exhaust his rights under such
other title insurance policy. An anpunt payable for a
covered cl aimshall be reduced by the anpbunt of any recovery
under such other title insurance policy.

Section 12. PREVENTI ON OF | NSOLVENCI ES. - -

A. To aid in the detection and prevention of
title insurer insolvencies, the association's board of
directors may, upon mmjority vote:

(1) rmake reconmendations to the
superintendent for the detection and prevention of
i nsol venci es; and

(2) respond to requests by the
superintendent to discuss and make reconmendati ons regardi ng
the status of a nmenber insurer whose financial condition may
be hazardous to policyholders or the public.
Reconmendati ons pursuant to this paragraph shall not be

avail abl e for public inspection
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B. The superintendent shall report to the
associ ation's board of directors when he has reasonabl e
cause to believe that a title insurer may be insolvent or in
a financial condition hazardous to its policyholders or the
public. The report, and subsequent neetings, activities,
recommendati ons and deci sions of the board of directors as
required or permtted in this subsection, shall not be open
to the public or available for public inspection.

C. At the conclusion of a donestic title insurer
i nsol vency for which the association was obligated to pay
covered clainms, the association's board of directors may
prepare a report on the history and causes of such
i nsol vency, based on the information available to the
associ ation, and submt the report to the superintendent.
The report, and subsequent neetings, activities,
recommendat i ons and deci sions of the board of directors as
required or permtted in this section, shall not be open to
the public or available for public inspection.

Section 13. EXAM NATI ON OF ASSQOCI ATI ON- - FI NANCI AL
REPORTS. - - The association is subject to the superintendent's
exam nation and regul ati on pursuant to Chapter 59A, Article
4 NMSA 1978. The board of directors shall submt, not |ater
than June 30 each year, a financial report for the preceding
cal endar year prepared by an independent certified public
accountant acceptable to the superintendent. The financi al
report shall be in a formapproved by the superintendent.

Section 14. APPEALS. --

A, An insured whose claimis denied in whole or
in part by the association may request the receivership

court, or the ancillary receivership court in this state, to
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review the association's decision. The request for review
shall be filed within thirty days after the date of denial
The receivership court and ancillary receivership court in
this state shall have exclusive jurisdiction of all such
clainms. The decision of the court shall be binding on both
t he clai mant and the associ ati on.

B. A nenber insurer may appeal to the
superintendent fromany action of the association's board of
directors by filing a notice of appeal within thirty days
after the date of the action appeal ed from

C. A final order of the superintendent pursuant
to Subsection B of this section is subject to judicial
review by an action in the district court of Santa Fe county
to set aside the order as unlawful or not supported by
substantial evidence. |If judicial reviewis not sought
within thirty days after the date of the superintendent's
order, the order shall be final and not subject to appeal

Section 15. RECOGN Tl ON OF ASSESSMENT | N RATES. - - The
title insurance rates and prem uns pronul gated by the
superintendent shall include amounts sufficient to recoup
within three years after assessment a sumequal to the
anounts paid to the association by the nenber insurers, |ess
anmounts returned to the nmenber insurers by the association
Rates shall not be deened excessive because they contain an
anount reasonably cal cul ated to recoup assessnents paid by
the nmenber insurers. The entire anmount of any such
recoupnment shall be passed through to insurers.

Section 16. | MVUNI TY-- CONFI DENTI ALI TY. - -

A. There shall be no liability on the part of,

and no cause of action of any nature shall exist against, a
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menber insurer, the association or its agents or enpl oyees,
the board of directors, an individual director or the
superintendent or his representative for an action taken by
themin connection with carrying out their powers and duties
under the Title Insurance Guaranty Act or failure to prevent
any insolvency. The association shall defend all actions
all eging such liability except that the attorney genera
shall defend any such actions agai nst the superintendent or
his representatives.

B. The neetings, activities, reconmrendations and
deci sions of the board of directors pursuant to the Title
I nsurance Guaranty Act shall not be open to the public or
avail abl e for public inspection; provided that no
representative of a nenber insurer shall be excluded froma
meeting of the board of directors, wth the exception of a
representative of an insolvent insurer.

Section 17. STAY OF PROCEEDI NGS- - REOPENI NG OF DEFAULT
JUDGMVENTS. - - Al'l proceedings in which the insolvent insurer
is a party or is obligated to represent a party in a court
in New Mexico shall be stayed for not to exceed six nonths
fromthe date of a finding of insolvency to permt proper
representation by the association of all pending causes of
action. As to covered clains arising froma judgnment under
a decision, verdict or finding resulting fromthe default of
the insolvent insurer or its failure to defend an i nsured,
the association, either on its own behalf or on behal f of
the insured, may apply to have the judgnent, order,
deci sion, verdict or finding set aside by the sane court,
adm nistrator or arbitrator that made it and may defend

against the claimon its nerits.
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Section 18. TERM NATI ON\- - DI STRI BUTI ON OF FUNDS. - -

A.  The superintendent shall by order termi nate
the operation of the association if he finds, after hearing,
that there is in effect a statutory or voluntary plan that:

(1) is a permanent plan that is adequately
funded or for which an adequate neans of funding is
provi ded; and

(2) extends or will extend, to New Mexico
title insurance policyholders and residents, protection and
benefits with respect to insolvent insurers not |ess
favorabl e than the protection provided under the Title
I nsurance Guaranty Act.

B. If the association's operation is term nated,
t he associ ation, as soon as possible, shall distribute the
bal ance of nopney and assets renmining, after discharge of
the functions of the association with respect to prior
i nsurer insolvencies not covered by another plan, to nenber
insurers that are then witing title insurance policies in
this state, pro rata upon the basis of the aggregate of
paynments and assessnents nmade by the respective insurers
during the five years next preceding the date of the order.

Section 19. Section 59A-30-6 NMSA 1978 (being Laws
1985, Chapter 28, Section 6) is amended to read:

"59A-30-6. PREM UM5- - AGENCY AGREEMENTS- - DUTY TO FI X
RATES- - EXCEPTI ON. - -

A.  The superintendent shall pronul gate the
premumrates of title insurers and title insurance agents
for title insurance policies and the percentage of prem um
to be retained by title insurers under agency agreenents,

except that premumrates for reinsurance as between title



insurers shall not be pronul gated by the superintendent. No
prem um t hat has not been promnul gated by the superintendent
shall be charged for any title insurance policy. The
superintendent shall not pronul gate charges of title
insurers and title insurance agents other than prem umrates
for title insurance policies and the percentage of prem um
to be retained by title insurers under agency agreenents.

B. The superintendent shall pronul gate additiona
premumrates for searches or exam nations of title
conducted or perforned for the purpose of issuance of a
title insurance policy when the search or exam nation
i nvol ves nore than one chain of title or other unusua
conmpl exity.

C. Premiumrates pronul gated by the
superintendent shall not be excessive, inadequate or
unfairly discrimnatory and shall contain an all owance
permitting a profit that is not unreasonable in relation to
the riskiness of the business of title insurance. Prem um
rates may include an allowance for recoupnment of assessments
made pursuant to the Title |Insurance Guaranty Act."

Section 20. Section 59A-30-11 NVSBA 1978 (being Laws
1985, Chapter 28, Section 11) is anended to read:

"59A-30-11. UNDERWRI TI NG STANDARDS AND RECORD
RETENTI ON. - -

A. No title insurance policy my be witten
unless the title insurer or its title insurance agent has
caused to be conducted a reasonabl e search and exam nation
of the title using an abstract plant neeting the
requi rements of Section 59A-12-13 NMSA 1978 and has caused

to be made a determnation of insurability of title in
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accordance with sound underwiting practices. The duty to
search and exam ne inposed by this section is solely for the
pur pose of enhancing the financial stability of title
insurers for the benefit of insureds under title insurance
policies. The New Mexico Title Insurance Law is not

i nt ended and shoul d not be construed to create any duty to
search and exam ne that runs to the benefit of, or to create
any right or cause of action in favor of, any person other
than a title insurer.

B. Evidence of the exam nation of title and
determ nation of insurability shall be preserved and
retained in the files of the title insurer or its title
i nsurance agent for a period of not less than fifteen years
after the title insurance policy has been issued. |nstead
of retaining the original evidence, the title insurer or
title insurance agent may in the regul ar course of business
establish a systemwhereby all or part of the evidence is
recorded, copied or reproduced by any process that
accurately and |l egibly reproduces or forns a durable medi um
for reproducing the contents of the original. This
subsection shall not apply to:

(1) atitle insurer assumng liability
t hrough a contract of reinsurance; or
(2) atitle insurer acting as coinsurer if
one of the other coinsuring title insurers has conplied with
this section.”
Section 21. Section 59A-30-14 NVBA 1978 (being Laws
1985, Chapter 28, Section 14) is anended to read:
"59A- 30-14. OTHER PROVI SI ONS APPLI CABLE. - - To t he

extent not in conflict with the New Mexico Title | nsurance
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Law, the followi ng articles and provisions of the |Insurance

Code shall also apply to title insurers, title insurance

agents and the business of title insurance:

Article 1. Scope of Code; Initial Definitions; Ceneral
Penal ty.

Article 2. Insurance Division.

Article 4. Exam nations, Hearings and Appeal s.

Article 5. Authorization of Insurers and Ceneral
Requi rements.
Article 6. Fees and Taxes.
Article 7. Kinds of Insurance; Limts of Ri sk; Reinsurance.
Article 8. Assets and Liabilities.
Article 9. Investnents.

Article 10. Adm ni stration of Deposits; Trusteed Assets of
alien Insurer.

Article 11. Li censi ng Procedures, Agents, Solicitors,
Brokers, Adjusters and O hers.

Article 12. Insurance Agents, Brokers and Solicitors.

Article 15. Unauthorized |nsurers.

Article 16. Trade Practices and Frauds.

Article 34. Donestic Stock and Miutual |nsurers.

Article 37. |Insurance Hol di ng Conpani es.

Title I nsurance Guaranty Act."
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