AN ACT
RELATI NG TO LI CENSURE; AMENDI NG THE THANATOPRACTI CE ACT;

PROVI DI NG PENALTI ES.

BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 61-32-1 NWVSA 1978 (being Laws 1993,
Chapter 204, Section 1) is anmended to read:
"61-32-1. SHORT TITLE. --Chapter 61, Article 32 NVBA
1978 may be cited as the "Thanatopractice Act"."
Section 2. Section 61-32-3 NWVSA 1978 (being Laws 1993,
Chapter 204, Section 3, as anmended) is anended to read:
"61-32-3. DEFINITIONS. --As used in the Thanatopractice
Act :

A. "assistant funeral service practitioner"” means
a person |licensed to engage in practice at a funera
establ i shnent or conmmercial establishnent, |icensed pursuant
to the Thanatopractice Act, as an assistant funeral service
practitioner as provided in that act;

B. "associate funeral service practitioner"” means
a person |licensed to engage in practice at a funera
establ i shnent or conmercial establishnent, |icensed pursuant
to the Thanatopractice Act, as an associ ate funeral service
practitioner as provided in that act;

C. "board" nmeans the board of thanatopractice;

D. "commttal service" neans a service at a place
of interment or entonbnment that follows a funeral conducted
at anot her | ocation;

E. "cremai ns" neans cremated renmains;

F. "cremation" neans the reduction of a dead

human body by direct flame to a residue, which includes bone
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fragnments;

G "crematory" means every place or prem ses that
is devoted to or used for cremation and pul verization of the
crenni ns;

H  "crematory authority” neans the individual who
is ultimtely responsible for the operation of a crematory;

I. "department" means the regulation and
I i censi ng departnent;

J. "direct disposer"” means a person licensed to
engage solely in providing direct disposition at a direct
di sposition establishnent, |icensed pursuant to the
Thanat opractice Act, as provided in that act;

K. "direct disposition" means only the
di sposition of a dead human body as qui ckly as possible,
wi thout a funeral, graveside service, conmttal service or
menorial service, whether public or private, and w thout
enbal m ng of the body unless enmbalnmng is required by the
pl ace of disposition;

L. "direct supervision" means the supervising
funeral service practitioner is physically present with and
in direct control of the person being trained;

M "disposition"” neans the final disposal of a
dead human body, whether it be by earth internent,
above-ground interment or entonmbnent, cremation, burial at
sea or delivery to a nedical school, when the nmedical schoo
assumes conpl ete responsibility for the disposal of the body
foll ow ng nedi cal study;

N.  "enbal m ng" neans the disinfection,
preservation and restoration, when possible, of a dead human

body by a licensed funeral service practitioner, a |licensed
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associ ate funeral service practitioner or a |licensed funeral
service intern under the supervision of a licensed funera
service practitioner;

O "ennichenent" neans internent of cremains in a
niche in a colunbarium whether in an urn or not;

P. "entonmbnent" neans interment of a casketed
body or cremains in a crypt in a nmausol eum

Q "establishment" means every office, prem ses
or place of business where the practice of funeral service
or direct disposition is conducted or advertised as being
conducted and includes commercial establishments that
provide for the practice of funeral service or direct
di sposition services exclusively to licensed funeral or
direct disposition establishments or a school of nedicine;

R "funeral" neans a period follow ng death in
which there is an organi zed, purposeful, time-limted,
group-centered cerenony or rite, whether religious or not,
with the body of the deceased present;

S. "funeral nerchandi se" neans that persona
property offered for sale in connection with the
transportation, funeralization or disposition of a dead
human body, including the enclosure into which a dead human
body is or cremains are directly placed, and excl udi ng
mausol eum crypts, internment enclosures preset in a cenetery
and col unbari um ni ches;

T. "funeral service intern"” neans a person
licensed to be in training for the practice of funera
service under the supervision and instruction of a funera

service practitioner at a funeral establishnent or
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Thanat opractice Act;

U "funeral service practitioner"” means a person
licensed to engage in the practice of funeral service at a
funeral establishnent or commerci al establishnment, |icensed
pursuant to the Thanatopractice Act, as provided in that
act ;

V. "general supervision" nmeans the supervising
funeral service practitioner is not necessarily physically
present in the establishnent with the person being trained,
but is available for advice and assi stance;

W "graveside service" nmeans a funeral held at
the graveside only, excluding a commttal service that
foll ows a funeral conducted at another | ocati on;

X.  "jurisprudence exam nation" nmeans an
exam nation prescribed by the board on the statutes, rules
and regul ations pertaining to the practice of funera
service or direct disposition, including the Thanatopractice
Act, the rules of the board, state health regul ations
governing human remains and the Vital Statistics Act;

Y. "licensee in charge" neans a funeral service
practitioner who is ultimately responsible for the conduct
of a funeral or commercial establishment and its enpl oyees
or a direct disposer who is ultimately responsible for the
conduct of a direct disposition establishnent and its
enpl oyees;

Z. "make arrangenents" neans advising or
counsel i ng about specific details for a funeral, graveside
service, conmttal service, nenorial service, disposition or

di rect disposition;
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persons for recognition of a death w thout the presence of
t he body of the deceased;

BB. "practice of funeral service" neans those
activities allowed under the Thanatopractice Act by a
funeral service practitioner, associate funeral service
practitioner, assistant funeral service practitioner or
funeral service intern

CC. "pulverization"” neans the process that
reduces cremains to a granul ar substance; and

DD. "thanatopractice" means those i medi ate post-
death activities related to the dead human body, its care
and di sposition, whether with or without rites or
cerenoni es, but not including disposition of the body by a
school of nedicine follow ng nedical study.”

Section 3. Section 61-32-5 NWVSA 1978 (being Laws 1993,
Chapter 204, Section 5) is anmended to read:
"61-32-5. BQARD CREATED. - -

A. There is created the "board of
t hanat opracti ce".

B. The board is admnistratively attached to the
depart nment .

C. The board consists of six menbers. Three
menbers shall be funeral service practitioners who have been
licensed in this state for at |east five years; two nenbers
shall represent the public and shall not have been |icensed
for the practice of funeral service or direct disposition in
this state or any other jurisdiction and shall not ever have
had any financial interest, direct or indirect, in any
funeral, commercial or direct disposition establishnment or

crematory; and one nenber shall be a licensed direct
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di sposer or health care practitioner who has been |icensed
inthis state for at |east five years.

D. Menbers of the board shall be appointed by the
governor for terms of four years. Each nenber shall hold
office until his successor is duly qualified and appoi nt ed.
Vacancies shall be filled for any unexpired termin the same
manner as origi nal appointnents.

E. Menbers of the board shall be reinbursed as
provided in the Per Diem and M| eage Act and shall receive
no ot her conpensation, perquisite or allowance.

F. Asinple mgjority of the board menbers
currently serving constitutes a quorum

G The board shall hold at |east two regul ar
meeti ngs each year and shall neet at such other tines as it
deens necessary.

H.  No board nenber shall serve nore than two ful
consecutive terns. The board shall recommend renpoval of any
board menber who has three unexcused absences from properly
noticed nmeetings within a twelve-nonth period and may
recommrend renoval of a board nenber for any other just
cause.

I. The board shall elect a chairman and ot her
of ficers as deened necessary to administer its duties.™

Section 4. Section 61-32-6 NVSA 1978 (being Laws 1993,
Chapter 204, Section 6) is anmended to read:
"61-32-6. BOARD POVERS. - -

A. In addition to any other authority provided by
| aw, the board has the power to:

(1) adopt, in accordance with the

provi sions of the UniformlLicensing Act, and file, in
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accordance with the State Rules Act, rules and regul ations
necessary to carry out the provisions of the Thanatopractice
Act ;

(2) adopt rules inplenenting continuing
educati on requirenents;

(3) conduct hearings upon charges relating
to the discipline of |icensees and take adm nistrative
actions pursuant to Section 61-1-3 NVSA 1978;

(4) establish reasonable fees to carry out
the provisions of the Thanatopractice Act;

(5) provide for investigations necessary to
determ ne viol ations of the Thanatopractice Act;

(6) establish committees as the board deens
necessary for carrying out the provisions of the
Thanat opractice Act;

(7) apply for injunctive relief to enforce
the provisions of the Thanatopractice Act or to restrain any
viol ation of that act;

(8) inpose a fine not to exceed five
t housand dol | ars ($5,000) for each violation, in addition to
other admnistrative or disciplinary costs, and all fines
shall be deposited in the thanatopractice fund; and

(9) conduct crimnal background checks on
applicants for |icensure.

B. No action or other |egal proceedings for
damages shall be instituted agai nst the board, any board
menber or enployee of the board for any act perforned in
good faith and in the intended performance of any power or
duty granted under the Thanat opractice Act or for any

negl ect or default in the good faith performance or exercise
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of any such power or duty."”

Section 5. Section 61-32-8 NWVSA 1978 (being Laws 1993,
Chapter 204, Section 8) is anended to read:

"61-32-8. | NSPECTI ON- - ACCESS- - COUNSEL. - -

A. I nspection of establishnents and crematori es,
including all records, financial or otherw se, is authorized
during regul ar busi ness hours. Acceptance of a license
shall include permission for the board or its designee to
enter the prem ses w thout |egal process.

B. Each applicant for licensure pursuant to the
Thanat opractice Act shall provide a physical address at
whi ch he shall maintain business records required by | aw and
at which inspections of those records may occur.

C. The board shall be represented by the attorney
general. The board may enpl oy speci al counsel, upon
approval of the attorney general, to review and prosecute
cases of consumer conpl ai nts agai nst any person,
establ i shnent or crematory licensed pursuant to the
Thanat opractice Act. Paynent for the services shall be by
t he board. "

Section 6. Section 61-32-9 NWVSA 1978 (being Laws 1993,
Chapter 204, Section 9) is anended to read:

"61-32-9. REQUI REMENTS FOR LI CENSURE- - FUNERAL SERVI CE
PRACTI Tl ONER- - FUNERAL SERVI CE | NTERN- - DI RECT DI SPOSER- -
ASSOCI ATE FUNERAL SERVI CE PRACTI Tl ONER- - ASSI STANT FUNERAL
SERVI CE PRACTI Tl ONER. - -

A. Alicense to practice as a funeral service
practitioner shall be issued to any person who files a
conpl eted application, acconpani ed by the required fees and

docunent ati on, and who submts satisfactory evidence that
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he:

(1) is at |least eighteen years of age;

(2) has served as a licensed funera
service intern for not | ess than twelve nonths, under the
supervision of a licensed funeral service practitioner.
During the training period, the applicant shall have
assisted in the enbalmng of at least fifty bodies and
assisted in the directing of at least fifty funerals;

(3) has successfully conpleted any
exam nation, including a jurisprudence exam nati on,
prescribed by board rul es;

(4) has not been convicted of
unpr of essi onal conduct or inconpetency;

(5) has graduated froman institution
accredited by the Anerican board of funeral service
education or any other successor recognized by the United
States office of education for funeral service education
and

(6) has successfully conpleted at |east
si xty senester hours of acadenic and professiona
instruction in an accredited college or university;
provi ded, however, that an assistant funeral service
practitioner need not satisfy the provisions of Paragraphs
(5) and (6) of this subsection if the assistant funeral
service practitioner has successfully conpleted exam nations
required by the board for practice as an associ ate funera
service practitioner and a funeral service practitioner.

B. Alicense to practice as a funeral service

intern shall be issued to any person who files a conpleted
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docunent ati on, and who submts satisfactory evidence that
he:

(1) is at |least eighteen years of age;

(2) has graduated from high school or the
equi val ent;

(3) has submtted proof of enploynent and
supervision as required by board rules. Except as may be
all owed by board rule, a license as a funeral service intern
is not anmbul atory and is issued for a specific funera
establ i shnent only;

(4) has successfully conpleted any
exam nation, including a jurisprudence exam nati on,
prescribed by board rul es; and

(5) has not been convicted of
unpr of essi onal conduct or inconpetency.

C. Alicense to practice as a direct disposer
shall be issued to any person who files a conpleted
appl i cation, acconpani ed by the required fees and
docunent ati on, and who submts satisfactory evidence that
he:

(1) is at |least eighteen years of age;

(2) has graduated from high school or the
equi val ent;

(3) has successfully conpleted any
exam nation, including a jurisprudence examn nati on,
prescribed by board rul es; and

(4) has not been convicted of
unpr of essi onal conduct or inconpetency.

D. Alicense to practice as an assistant funera

SB 409
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prior to June 18, 1993, held a valid license as an assi stant
funeral service practitioner and who was qualified to
receive a renewal license on July 1, 1993.

E. Alicense to practice as an associate funera
service practitioner shall be issued to any person who files
a conpl eted application, acconpanied by the required fees
and docunentation, and who submts satisfactory evidence
t hat he:

(1) has been |licensed as an assi stant
funeral service practitioner;

(2) has successfully conpleted any
exam nation, including a jurisprudence exam nati on,
prescribed by board rul es; and

(3) has not been convicted of
unpr of essi onal conduct or inconpetency."”

Section 7. Section 61-32-10 NVSA 1978 (being Laws
1993, Chapter 204, Section 10) is anmended to read:

"61-32-10. LI CENSURE BY CREDENTIALS. -- After successful
conmpl etion of a jurisprudence exam nation, the board may
license an applicant as a funeral service practitioner,
provi ded the applicant possesses a valid license or its
equi val ent for the practice of funeral service issued by the
appropri ate exam ni ng board under the | aws of any other
state or territory of the United States, the District of
Col unmbi a or any foreign nation, and provi ded the applicant
has nmet educational requirenents equal to or exceeding those
establ i shed pursuant to the Thanatopractice Act or has
actively practiced five out of the last ten years in another
state, territory or foreign nation as a |licensed funera

service practitioner or its equivalent.”
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Section 8. Section 61-32-11 NVSA 1978 (being Laws
1993, Chapter 204, Section 11) is anmended to read:
"61-32-11. LI CENSURE OF ESTABLI SHVENTS- - FUNERAL
ESTABLI SHVENTS- - COMVERCI AL ESTABLI SHMENTS- - DI RECT
DI SPOSI TI ON ESTABLI SHVENTS- - CREMATORI ES. - -
A.  Funeral establishment |icenses shall only be
granted under the followi ng terns and conditions:

(1) applications for licensure shall be
upon forns furnished by the board and shall be acconpani ed
by the required fee;

(2) the establishnent shall be naintained
at a specific location primarily devoted to the practice of
funeral service and shall conply with the foll ow ng m ni num
requi renents:

(a) a chapel shall be present in which
funeral s may be conduct ed;

(b) a display roomshall be present
for displaying caskets and ot her funeral nerchandise; and

(c) a preparation roomshall be
present with the necessary instrunments and supplies for the
preparation and enbal m ng of dead human bodies for burial or
ot her disposition or transportation; and

(3) no license shall be issued or renewed
by the board unless the establishnment is in conpliance with
t he Thanat opractice Act and board rul es.

B. Conmercial establishnent |icenses shall only
be granted under the following terns and conditions:

(1) applications for licensure shall be
upon forns furnished by the board and shall be acconpani ed

by the required fee;
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(2) the establishnent shall be naintained
at a specific location primarily devoted to the practice
allowed for a comercial establishnent and shall have a
preparation roomw th the necessary instrunents and supplies
for the preparation and enbal mi ng of dead human bodi es for
burial or other disposition and transportation; and

(3) no license shall be issued or renewed
by the board unless the establishnment is in conpliance with
t he Thanat opractice Act and board rul es.

C. Direct disposition establishnment |icenses
shall only be granted under the follow ng terns and
condi tions:

(1) applications for licensure shall be
upon forns furnished by the board and shall be acconpani ed
by the required fee;

(2) the establishnent shall be naintained
at a specific location primarily devoted to the practice of
di rect disposition and shall maintain:

(a) a roomequipped with atile,
cement or conposition floor;

(b) necessary drainage and
ventil ation;

(c) arefrigeration unit,
t hermodynami cally controlled with a m ni mum storage area of
twel ve and one-half cubic feet per body, for sheltering
prior to disposition; and

(d) necessary supplies for safely
handl i ng unenbal nred dead human bodi es; and

(3) no license shall be issued or renewed

by the board unless the establishnment is in conpliance with
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t he Thanat opractice Act and board rul es.

D. Crematory licenses shall only be granted under
the following terns and conditions:

(1) applications for licensure shall be
upon forns furnished by the board and shall be acconpani ed
by the required fee;

(2) the crematory shall be nmaintained at a
specific location, including a funeral, comercial or direct
di sposition establishnent, and shall have appropriate
facilities and equi pnment devoted to crenmation and
pul veri zation; and

(3) no license shall be issued or renewed
by the board unless the crematory is in conpliance with the
Thanat opractice Act and board rules.™

Section 9. Section 61-32-13 NVSA 1978 (being Laws
1993, Chapter 204, Section 13) is anmended to read:

"61-32-13. ESTABLI SHVENTS- - REQUI REMENTS- - TEMPORARY
LI CENSES. - -

A.  Each establishnment shall have a full-tine
licensee in charge; provided the establishnent license is a
privilege granted to the person to whomit is issued and is
not transferable to other owners or operators or to another
| ocation than that designated on the license.

B. The board may adopt by rule special
requirenments for nmulti-unit establishments that are | ocated
within fifty mles of each other and that wish to share a
I icensee in charge.

C. The board nmay adopt by rule the requirenents
for reapplication or reinspection.

D. The board may adopt by rule requirenments for
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i ssuing a tenporary establishment or crematory |license that
will be valid until the next schedul ed board neeting."
Section 10. Section 61-32-14 NVSA 1978 (being Laws
1993, Chapter 204, Section 14) is anmended to read:
"61-32-14. FUNERAL SERVI CE | NTERN- - SCOPE OF PRACTI CE- -
LI M TATI ONS. - -

A. A funeral service intern does not have the
rights and duties of a funeral service practitioner and is
only subordinate to the funeral service practitioner. The
scope of what a funeral service internis permtted to do
depends on the activity and the experience of the funeral
service intern, provided that a funeral service intern

(1) my make arrangenents only under the
di rect supervision of a licensed funeral service
practitioner. After the conpletion of fifty arrangenents
under direct supervision, the funeral service intern may
request approval fromthe board to make arrangenments under
the general supervision of a |icensed funeral service
practitioner;

(2) my enbal mor otherw se prepare dead
human bodi es for disposition only under the direct
supervision of a licensed funeral service practitioner.
After the funeral service intern has assisted with the
enbal M ng of at least fifty bodi es under direct supervision,
the funeral service intern nmay request approval fromthe
board to enbal m under the general supervision of a |licensed
funeral service practitioner;

(3) may direct a funeral, commtta
service, graveside service or nenorial service only under

the direct supervision of a licensed funeral service
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practitioner. After the funeral service intern has directed
at least fifty services under direct supervision, the
funeral service intern may request approval fromthe board
to direct such services under the general supervision of a
Iicensed funeral service practitioner; and

(4) shall at no tinme act under the genera
supervision of a funeral service practitioner until he is
notified in witing of board approval to so act.

B. A funeral service intern shall be enpl oyed by
and receive training at only one establishnment. The board
may adopt rules that will allow training at nore than one
est abl i shnment under special circunstances.

C. Any funeral service intern's change of
enpl oynment shall be reported to the board in witing within
thirty days of the change. A change of enploynent that is
not reported shall cause the period worked at the new
establi shnent not to count as tinme served toward conpl etion
of the internship. It is the responsibility of the funera
service intern and the licensee in charge to report changes
of enpl oynent.

D. A funeral service intern may be under the
supervision of nore than one funeral service practitioner at
the establishnent at which he is enployed, provided that the
board has received notice in witing prior to any changes in
supervision. The board may adopt rul es specifying the
maxi mum nunber of persons that may be supervised by a
funeral service practitioner.

E. Each funeral service intern shall report to
the board quarterly, upon forns provided by the board,

show ng the work that has been conpl eted during the
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preceding three nonths. All quarterly reports are due in
the board office within thirty days of the close of the
quarter. If a report is not received by the date due, the
wor k compl eted during the reporting period shall not be
counted when the board tabul ates requirenents for genera
supervision or for licensure as a funeral service
practitioner.

F. Once a funeral service intern is under the
general supervision of a funeral service practitioner, the
funeral service intern need not submt to the board the
quarterly reports required in this section.”

Section 11. Section 61-32-17 NMSA 1978 (being Laws
1993, Chapter 204, Section 17, as anended) is amended to
read:

"61-32-17. DI RECT DI SPOSER- - SCOPE OF PRACTI CE- -
LI M TATI ONS. - -

A.  Except as otherwi se provided in the
Thanat opractice Act, a direct disposer may transport and
di spose of a dead human body and participate in any rites or
cerenoni es after final disposition of the body.

B. Prior to internent, entombment or other final
di sposition of the body, a direct disposer shall not:

(1) wparticipate in any rites or cerenonies
in connection with the final disposition of the body;
(2) provide facilities for any such rites
or cerenoni es; and
(3) have the body enbal ned unl ess enbal m ng
is required by the place of disposition.”
Section 12. Section 61-32-19 NMSA 1978 (being Laws

1993, Chapter 204, Section 19, as anended) is amended to SB 409
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read:
"61-32-19. CREMATI ON- - REQUI REMENTS- - Rl GHT TO AUTHORI ZE
CREMATI ON- - DI SPCSI TI ON OF CREMAI NS. - -

A. No cremation shall be performed until all
necessary docunentation is obtained authorizing the
cremati on.

B. Any adult may authorize his own cremati on and
the lawful disposition of his cremated renmains by:

(1) stating his desire to be cremated in a
witten statement that is signed by the individual and
notarized or witnessed by two persons; or

(2) including an express statenment in his
will indicating that the testator desired that his remains
be cremat ed upon his death.

C. A personal representative acting pursuant to
the Probate Code or an establishnment or crematory shal
comply with a statenent made in accordance with the
provi sions of this section. A statenent that conforns to
the provisions of this section authorizes a persona
representative, establishnment or crematory to cremate a
decedent's remains and the perm ssion of next of kin or any
ot her person shall not be required for such authorization.
Statenments dated prior to June 18, 1993 shall be given
effect if they neet this section's requirenents.

D. A personal representative, establishnment or
crematory acting in reliance upon a docunent executed
pursuant to the provisions of this section, who has no
actual notice of revocation or contrary indication, is
presunmed to be acting in good faith.

E. No establishnent, crematory or enpl oyee of an
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establ i shnent or crematory or other person that relies in
good faith on a statenent witten pursuant to this section
shall be subject to liability for cremating the remains in
accordance with the provisions of this section. The witten
authorization is a conplete defense to a cause of action by
any person agai nst any other person acting in accordance

wi th that authorization.

F. If a decedent has left no witten instructions
regardi ng the disposition of his remains, the follow ng
persons in the order listed shall determ ne the neans of
di sposition, not to be limted to cremation, of the remains
of the decedent:

(1) the surviving spouse;

(2) a mjority of the surviving adult
children of the decedent;

(3) the surviving parents of the decedent;

(4) a mjority of the surviving siblings of
t he decedent;

(5) an adult who has exhibited special care
and concern for the decedent, who is aware of the decedent's
views and desires regarding the disposition of his body and
who is willing and able to make a deci sion about the
di sposition of the decedent's body; or

(6) the adult person of the next degree of
kinship in the order nanmed by New Mexico law to inherit the
estate of the decedent.

G A licensed establishment or crematory shal
keep an accurate record of all cremations perforned and the

pl ace of disposition of the cremains for a period of not
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H  Cremains may be di sposed of by any |icensed
establi shnent, crematory authority, cenetery or person
having the right to control the disposition of the cremains,
or that person's agent, in a |lawful manner

I. Legal forms for cremation authorization shal
provi de that persons giving the authorization will hold
harm ess an establishnment fromany liability for disposing
of unclained cremains in a |awful manner after a period of
one year following the return of the cremains to the
establ i shnent . "

Section 13. A new section of the Thanatopractice Act,
Section 61-32-19.1 NVBA 1978, is enacted to read:
"61-32-19.1. CREMATORY-- SCOPE OF PRACTI CE- -
LI M TATI ONS. - -

A.  The scope of practice of a crematory and its
crematory authority is limted to cremati on of dead human
bodi es and pul verization of cremains. A crematory and its
crematory authority may:

(1) -engage in transportation of dead hunman
bodies to the crematory; and

(2) cremate dead human bodi es and pul verize
cremai ns.

B. After conpletion of the cremation process, if
a crematory and its crematory authority have not been
instructed to arrange for the internment, entonbment or
enni chenent of the cremains, the crematory authority shal
return, or cause to be returned, the cremains to the
establ i shnent or person that initiated the cremation

services contract no later than thirty days after the date
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C. Acrematory and its crematory authority shal
mai ntain a systemor process that ensures that any dead
human body in the crematory's possession can be specifically
identified throughout all phases of the cremati on process.

D. A crematory shall keep an accurate record of
all cremations perforned for a period of not |ess than seven
years.

E. The crematory and its crematory authority
shall certify to the board that the crematory will not
exceed the scope of practice allowed by | aw

F. Alicensed crematory shall not engage in any
activity not specifically permtted in this section."

Section 14. Section 61-32-20 NMSA 1978 (being Laws
1993, Chapter 204, Section 20) is anmended to read:
"61-32-20. EMBALM NG - -

A. Al dead human bodi es not disposed of within
twenty-four hours after death shall be enbalnmed in
accordance with the Thanatopractice Act or stored under
refrigeration as determ ned by board rule or regulation,
unl ess otherwi se required by regulation of the office of the
medi cal investigator or the secretary of health or by orders
of an authorized official of the office of the nedical
i nvestigator, a court of conpetent jurisdiction or other
aut horized official.

B. No dead human body shall be enbal ned except by
a funeral service practitioner, an associate funeral service
practitioner or a funeral service intern under the
supervision of a funeral service practitioner.

C. Wien enmbalnming is not required under the
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enbal ned wi thout express authorization by the:

(1) surviving spouse or next of kin;

(2) legal agent or personal representative
of the deceased; or

(3) person assum ng responsibility for
final disposition.

D. When enbalmng is not required and prior to
obt ai ni ng aut horization for the enbal m ng, a dead human body
may be washed and ot her health procedures, including closing
of the orifices, my be performed w thout authorization.

E. Wen a dead human body is enbal med, the
funeral service practitioner or associate funeral service
practitioner who enbal ns the body or the funeral service
intern who enbal ns the body and the funeral service
practitioner who supervises the enbalmng shall, within
twenty-four hours after the enbal m ng procedure, conplete
and sign an enbal m ng case report describing the el apsed
tinme since death, the condition of the renmi ns before and
after enbal m ng and the enbal m ng procedures used. The
enbal m ng case report shall be kept on file at the
establishnent for a period of not |ess than seven years
foll ow ng the enbal nm ng.

F. Except as provided in Subsection A of this
section, enbalmng is not required.”

Section 15. Section 61-32-21 NMSA 1978 (being Laws
1993, Chapter 204, Section 21) is anmended to read:
"61-32-21. LI CENSE RENEWAL. - -

A. Al licenses expire annually and shall be

renewed by submitting a conpleted renewal application

acconpani ed by the required fees, on a form provi ded by the
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boar d.

B. The board may require proof of continuing
education or other proof of conpetency as a requirenent for
renewal .

C. Athirty-day grace period shall be allowed
each |licensee after the end of the licensing period, during
which tinme licenses may be renewed upon paynent of the
renewal fee and a late fee as prescribed by the board and
conmpliance with any other renewal requirenents adopted by
t he board.

D. Any license not renewed at the end of the
grace period shall be expired and invalid. A holder of an
expired license shall be required to apply as a new
applicant.”

Section 16. Section 61-32-22 NVSA 1978 (being Laws
1993, Chapter 204, Section 22) is anmended to read:
"61-32-22. | NACTI VE STATUS. - -

A. A funeral service practitioner, associate
funeral service practitioner or direct disposer who has a
current license may request that his |license be placed on
inactive status. Except as provided in Subsection E of this
section, the board shall approve each request for inactive
st at us.

B. A license placed on inactive status may be
renewed within a period not to exceed five years foll ow ng
the date the board granted the inactive status.

C. Renewal of an inactive license requires
paynment of renewal and reinstatenent fees as set forth by
board rule or regulation and conpliance with the foll ow ng

requi renents:
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(1) certification by the practitioner that
he has not engaged in the practice of funeral service in
this state during the inactive status;

(2) conpliance with continuing education
requi renments established by board rule; and

(3) successful conpletion of an
exam nation, which shall be adm nistered at the di scretion
of the board, to certify continuing conpetency.

D. Disciplinary proceedings may be initiated or
conti nued against a |licensee who has been granted inactive
st at us.

E. No license shall be placed on inactive status
if the licensee is under investigation or if disciplinary
proceedi ngs have been initiated."

Section 17. Section 61-32-23 NMSA 1978 (being Laws
1993, Chapter 204, Section 23) is anmended to read:

"61-32-23. FEES.--The board shall establish by
regul ation a schedul e of reasonable fees for applications,
exam nations, |licenses, inspections, renewals, penalties,
reinstatenments and necessary admnistrative fees. Al fees
col l ected shall be deposited in accordance with Section
61-32-26 NMVBA 1978."

Section 18. Section 61-32-24 NVSA 1978 (being Laws
1993, Chapter 204, Section 24, as anended) is amended to
read:

"61-32-24. DI SCl PLI NARY PROCEEDI NGS- - JUDI CI AL
REVI EW - -

A.  The board, in accordance with the procedures
set forth in the UniformLicensing Act, may take

di sci plinary action against any |licensee, tenporary |icensee
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or applicant. B. The board has the authority to take
any action set forth in Section 61-1-3 NVSA 1978 upon a
finding by the board that the applicant or |icensee is
guilty of any of the foll owi ng acts of conmm ssion or

om ssi on:

(1) conviction of an offense puni shable by
incarceration in a state penitentiary or federal prison,
provi ded the board receives a copy of the record of
conviction, certified to by the clerk of the court entering
the conviction, which shall be conclusive evidence of the
convi cti on;

(2) fraud or deceit in procuring or
attenpting to procure a license;

(3) gross negligence or inconpetence;

(4) unprofessional or dishonorable conduct,
whi ch incl udes:

(a) msrepresentation or fraud,

(b) false or msleading adverti sing;

(c) solicitation of dead human bodi es
by the licensee, his agents, assistants or enpl oyees,
whet her the solicitation occurs after death or while death
is inmpending, provided that this shall not be deened to
prohi bit general advertising;

(d) solicitation or acceptance by a
i censee of any conm ssion, bonus or rebate in consideration
of reconmendi ng or causing a dead human body to be di sposed
of in any cenetery, mausol eum or crematory;

(e) using any funeral nerchandi se
previ ously purchased, in whole or in part, except for

transportati on purposes, wthout prior witten perm ssion of
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t he person selecting or paying for the use of the
mer chandi se; and

(f) failing to make disposition of a
dead human body in the encl osure or container that was
purchased for that purpose by the arrangers;

(5) violation of any of the provisions of
t he Thanat opractice Act or any rule or regul ation of the
boar d;

(6) violation of any local, state or
federal ordinance, law or regulation affecting the practice
of funeral service, direct disposition or cremation
i ncludi ng the Prearranged Funeral Plan Regul atory Law or any
regul ati ons ordered by the superintendent of insurance;

(7) wllful or negligent practice beyond
the scope of the |license issued by the board,

(8) refusing to rel ease properly a dead
human body to the custody of the person or entity who has
the legal right to effect the rel ease, when the authorized
cost has been paid;

(9) failure to secure a necessary perm:t
required by law for renoval fromthis state or cremation of
a dead hunman body;

(10) knowi ngly making any fal se statenent
on a certificate of death;

(11) failure to give full cooperation to
the board or one of its committees, staff, inspectors,
agents or an attorney for the board in the performance of
official duties;

(12) has had a license, certificate or

registration to practice revoked, suspended or denied in any
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jurisdiction, territory or possession of the United States
or another country for actions of the |icensee or applicant
simlar to acts described in this subsection. A certified
copy of the record of the jurisdiction taking the
di sciplinary action is conclusive evidence of the violation;

(13) failure to supervise adequately
subor di nat e personnel

(14) conduct unbecom ng a licensee or
detrinental to the safety or welfare of the public;

(15) enploying fraudulent billing
practices; or

(16) practicing funeral service, direct
di sposition or cremation without a current |icense.

C. In addition to the offenses listed in

Subsection B of this section, the board has the authority to
take any action set forth in Section 61-1-3 NVBA 1978 upon a
finding by the board that a person who is licensed as or is
an applicant for a license as a funeral service
practitioner, associate funeral service practitioner
assi stant funeral service practitioner or funeral service
internis guilty of any of the followi ng acts of comm ssion
or om ssion:

(1) practicing funeral service wthout a
Iicense or aiding or abetting an unlicensed person to
practice funeral service; or

(2) permtting an associate funeral service
practitioner, assistant funeral service practitioner or a
funeral service intern to exceed the Iimtations set forth
in the provisions of the Thanatopractice Act or the

regul ati ons of the board.
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D. In addition to the offenses listed in
Subsection B of this section, the board has the authority to
take any action set forth in Section 61-1-3 NVBA 1978 upon a
finding by the board that a direct disposer |icensee or
applicant or a direct disposition establishnment |icensee or
applicant is guilty of any of the follow ng acts of
conmi ssi on or om ssion

(1) enbalmng, restoring, acting as a
cosnetician or in any way altering the condition of a dead
human body, except for washing and dressing;

(2) causing a body to be enbal mred when
enbalmng is not required by a place of disposition;

(3) prior to internent, entonbnment or other
final disposition of a dead human body, participating in any
rites or cerenonies in connection wth such fina
di sposition of the body, or providing facilities for any
such rites or cerenonies;

(4) reclaimng, transporting or causing to
be transported a dead hunman body after witten rel ease for
di sposition; or

(5) practicing direct disposition without a
license or aiding or abetting an unlicensed person to
practice direct disposition.

E. In addition to the offenses listed in
Subsection B of this section, the board has the authority to
take any action set forth in Section 61-1-3 NVBA 1978 upon a
finding by the board that a crematory |icensee or applicant
or a crematory authority is guilty of any of the foll ow ng
acts of conm ssion or om ssion:

(1) engaging or holding oneself out as
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engaging in the practice of funeral service or direct
di sposition, unless the applicant or crematory authority has

a license to practice funeral service or direct disposition;

(2) operating a crematory without a license

or aiding and abetting a crematory to operate wthout a
i cense; or

(3) engaging in conduct or activities for
which a license to engage in the practice of funeral service
or direct disposition is required or aiding and abetting an
unl i censed person to engage in conduct or activities for
which a license to practice funeral service or direct
di sposition is required.

F. Unl ess exonerated by the board, persons who
have been subjected to formal disciplinary sanctions by the
board shall be responsible for the paynent of costs of the
di sci plinary proceedi ngs, which include costs for:

(1) court reporters;

(2) transcripts;

(3) certification or notarization;

(4) photocopi es;

(5) witness attendance and nil eage fees;
(6) postage for mailings required by | aw,
(7) expert wtnesses; and

(8) depositions.

G Al fees, fines and costs inposed on an
applicant, |icensee, establishment or crematory shall be
paid in full to the board before an initial or renewal
license may be issued.™

Section 19. Section 61-32-26 NMSA 1978 (being Laws
1993, Chapter 204, Section 26) is anmended to read:
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"61-32-26. FUND ESTABLI SHED. - -

A. There is created in the state treasury the
"t hanat opractice fund"

B. All noney received or collected by the board
or the departnent pursuant to provisions of the
Thanat opractice Act shall be deposited with the state
treasurer for credit to the thanatopractice fund. The state
treasurer shall invest the fund as other state funds are
invested. All balances in the fund at the end of any fi scal
year shall remain in the fund and shall not revert to the
general fund.

C. Money in the thanatopractice fund is
appropriated to the board and shall be used only for the
pur pose of carrying out the provisions of the
Thanat opractice Act."

Section 20. Section 61-32-28 NVSA 1978 (being Laws
1993, Chapter 204, Section 28) is anmended to read:

"61-32-28. COMVUNI CATI ONS- - CONFI DENTI ALI TY. - - Al
written and oral communi cations made to the board relating
to potential disciplinary action shall be subject to the
I nspection of Public Records Act.”

Section 21. Section 61-32-30 NMSA 1978 (being Laws
1993, Chapter 204, Section 30) is anmended to read:

"61-32-30. CRIM NAL PENALTIES. - - Any person who comm ts
any of the following acts is guilty of a m sdenmeanor and
upon conviction shall be punished by a fine of not |ess than
one hundred dollars ($100) or nore than one thousand dollars
($1,000) or by inprisonment of |ess than one year or both:

A. violation of any provision of the

Thanat opractice Act;

SB 409
Page 30



B. rendering or offering to render funera
services, direct disposition services or cremation services
wi thout a current valid |license issued pursuant to the
Thanat opractice Act; or

C. advertising or using any designation, diploma
or certificate tending to inply that the person is a
practitioner of funeral services, direct disposition
services or cremation services without a current valid
license issued pursuant to the Thanatopractice Act."

Section 22. Section 61-32-31 NMSA 1978 (being Laws
1993, Chapter 204, Section 31) is anmended to read:
"61-32-31. TERM NATI ON OF AGENCY LI FE- - DELAYED
REPEAL. - - The board of thanatopractice is term nated on
July 1, 2005, pursuant to the provisions of the Sunset Act.
The board shall continue to operate according to the
provi sions of Section 12-9-18 NMSA 1978 until July 1,
2006. Effective July 1, 2006, the Thanatopractice Act is

repeal ed. "
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