AN ACT
RELATI NG TO PUBLI C UTI LI TI ES; ESTABLI SHI NG THE RESTRUCTURE
OF THE ELECTRI C UTILITY | NDUSTRY; PROVI DI NG FOR CUSTOVER
CHO CE IN THE SUPPLY OF ELECTRI CI TY; PROVI DI NG OPTI ONS TO
RURAL ELECTRI C COOPERATI VES AND MUNI Cl PAL UTI LI Tl ES;
CREATI NG A FUND; PROVI DI NG PENALTI ES; ENACTI NG SECTI ONS OF
THE NMSA 1978; MAKI NG AN APPROPRI ATI ON, DECLARI NG AN
EMERGENCY.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. SHORT TITLE.--This act may be cited as the
"Electric Uility Industry Restructuring Act of 1999".
Section 2. FIND NGS AND PURPCSES. - -
A. Wth respect to the Electric Utility Industry
Restructuring Act of 1999, the legislature finds that:
(1) the generation and retail sale of
electricity is becom ng a conmpetitive industry across the

nation;

(2) retail electric custoners in New Mexico

shoul d have the opportunity to benefit fromconpetition in
the electric generation markets and shoul d have the choice
to select their supplier of electricity;

(3) conpetition in the retail market for
electricity is expected to provide |long-term benefits for
t he econony of New Mexico, including the | owering of
electricity prices, the creation of business opportunities,
the i nprovenent of energy efficiency and innovations in
servi ces and supply;

(4) to avoid burdening New Mexico streets,

hi ghways and | andscapes with duplicate electric facilities,
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the transm ssion and distribution of electricity should
remai n subject to the regulation of the public regulation
comm ssion, with public utilities obligated to deliver
electricity fromelectric suppliers to custoners in areas
served;

(5) it is necessary and appropriate to
all ow distribution cooperative utilities and nuni ci pa
utilities to participate in the restructured market in ways
that differ fromrules applicable to other participants that
are not custoner owned

(6) public utilities currently provide and
will provide in the future products and services in addition
to electric supply, transm ssion and distribution service.
To the greatest extent possible, products and services are
and shoul d be avail able from nonregul ated providers in the
competitive marketplace, including fromnonregul ated public
utility affiliates;

(7) the public interest requires the
conti nued protection of retail customers through the
licensing of electric suppliers, the provision of
information to custoners regarding electric service, service
reliability and quality and the availability of service for
all retail custoners;

(8) residential and small business
custoners are least likely to benefit fromthe restructuring
of the electric industry and need special protection to help
ensure their participation in any benefits of conpetition;

(9) electric public utilities have
undertaken long-terminvestnents in facilities in order to

provi de sufficient and reliable service to the public.
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These actions may have created costs that will not be
recoverable in a conpetitive market, and utilities should be
permitted a reasonabl e opportunity to recover an appropriate
anmount of the costs incurred previously in providing
electric service as well as costs that will be incurred in
converting to the restructured schene;

(10) protection of the state's environnment
and the pronotion of renewabl e energy technol ogies are
sensi bl e endeavors that may be encouraged in the
restructured electric industry; yet, after a reasonable
peri od, assessnent should be rmade to deternine the
usef ul ness, acceptability, benefits, including environnental
and econom c benefits, and the appropriateness of continuing
financial pronotion of renewabl e energy; and

(11) it is necessary to provide
conpr ehensi ve i nplenenting | egislation to establish
direction for all aspects of the restructuring of the
electric utility industry in New Mexi co.

B. The purposes of the Electric Uility Industry
Restructuring Act of 1999 are to:

(1) provide a framework and tinme schedul e
for the restructuring of the electric industry to prepare
for full conpetition in the energy supply and services
segnments of the electric industry;

(2) permt customer choice in the state on
a phased basis to permt education of retail customers about
choice and to permt utilities, suppliers and regulators to
learn fromtheir devel opi ng experiences in the conpetitive
mar ket pl ace;

(3) state the policies of the legislature
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regardi ng the recovery of stranded costs and transition
costs;

(4) ensure that when custoner choice of
electric supply is offered that adequate safeguards and
procedures are in place to maintain safe and reliable
el ectric service;

(5) ensure that residential and snall
busi ness custoners are not unduly harmed by restructuring;

(6) require that custoner information about
custoner choice be appropriate and adequate to ensure
i nformed decisions by the state's citizens;

(7) ensure that all retail custoners
continue to be offered electric service; and

(8) protect the financial integrity of
public electric utilities during the transition to a
competitive marketpl ace.

Section 3. DEFINITIONS.--As used in the Electric
Uility Industry Restructuring Act of 1999:

A. "ancillary services" means those services that
are auxiliary to basic generation, transm ssion or
di stribution services, but are determ ned by the conmm ssion
to be necessary for the provision of the basic generation
transm ssion or distribution service being provided;

B. "affiliate" neans a person who directly or
indirectly, through one or nore internediaries, controls or
is controlled by, or is under conmon control w th, another
person. Control includes the possession of the power to
direct or cause the direction of the managenent and policies
of a person, whether directly or indirectly, through the

ownership, control or holding with the power to vote ten
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percent or nore of the person's voting securities;

C. "bundl ed service" neans the conbination of
supply, distribution and transm ssion services provided to
custoners prior to customer choice;

D. "comm ssion" nmeans the public regulation
comm ssion or, before January 1, 1999, the New Mexico public
utility comm ssion

E. "conpetitive power supplier” means any person
of fering conpetitive service to custoners in the state,
whet her directly or as an internmedi ary or agent of the
sell er or purchaser;

F. "conpetitive service" neans any supply service
or energy-related service available to custoners from
mul ti ple suppliers on an unregul ated basi s;

G "custoner" neans a retail electric custonmer or
consuner;

H.  "custoner choice" neans the opportunity for an
i ndi vi dual custoner to purchase supply service or energy-
rel ated service froma conpetitive power supplier

I. "distribution cooperative utility" nmeans a
utility with distribution facilities organized as a rural
el ectric cooperative pursuant to Laws 1937, Chapter 100 or
the Rural Electric Cooperative Act;

J. "distribution conpany" neans a person who
owns, operates, |leases or controls distribution facilities
for distribution of electricity to or for the public and is
regul ated by the comm ssion;

K. "distribution facilities" neans those

facilities by and through which electricity is distributed
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controlled by a distribution conpany;

L. "distribution service" nmeans the regul ated
component of service provided by distribution facilities and
i ncludes ancillary services;

M "energy-rel ated service" nmeans any conpetitive
service that relates to or supports the provision of
el ectric energy, but does not include supply service;

N. "generation and transm ssion cooperative"
means a person with generation or transmssion facilities
either organized as a rural electric cooperative pursuant to
Laws 1937, Chapter 100 or the Rural Electric Cooperative Act
or organi zed in another state and providi ng sal es of
el ectric power to member cooperatives in this state;

O "nonopoly coercion" means any action by a
public utility or affiliate of a public utility, including
any action of enployees, officers or directors of those
compani es that the conpany permts or condones, that causes
a custoner to reasonably believe that regul ated or gas
service will be inpaired or dimnished if that customer
acquires conpetitive goods or services froma person other
than an affiliate of the public utility, or causes a
custoner to reasonably believe that regul ated service wll
be augnented or inproved if that custoner acquires
conmpetitive goods or services froman affiliate rather than
from anot her person;

P. "municipal utility" neans an electric utility
owned or controlled by a nunicipal corporation organized
pursuant to the laws of the state or a class A or an H cl ass
county;

Q "non-discrimnatory"” neans that no preference

SB 428
Page 6



or conpetitive advantage will be given to any person

R "open access" neans non-di scrimnatory
transm ssion and distribution services for the delivery of
supply service by all conpetitive power suppliers to
facilitate custoner choice;

S. "person" neans an individual, association,
joint venture, organization, partnership, firm syndicate,
corporation, cooperative and any other |egal entity;

T. "public utility" neans any person or that
person's | essee, trustee or receiver, not engaged solely in
interstate business and except as stated in Sections 62-3-4
and 62-3-4.1 NMBA 1978, that now does or hereafter may own,
operate, |ease or control any plant, property or facility
for regul ated services to or for the public of electricity
for light, heat or power or other uses, and includes a
di stribution conpany, a transm ssion conpany or both;

U "regul ated services" means bundl ed services
prior to the date the involved class of service is granted
custoner choice pursuant to the Electric Utility Industry
Restructuring Act of 1999; and, only standard offer,

di stribution and transm ssion services after custoner choice
begi ns, pursuant to that act, and in any event, after
January 1, 2002;

V. "renewabl e energy" neans el ectrical energy
generated by neans of a |l ow or zero-em ssions generation
technol ogy that has substantial |ong-term production
potential and may include, without limtation, solar, w nd,
hydr opower, geothermal, landfill gas, anaerobically digested

wast e bi omass or fuel cells that are not fossil fuel ed.
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energy;

W "service custoner" neans a customer receiving
supply service over a public utility's distribution
cooperative utility's or nmunicipal utility's distribution or
transm ssion facilities in areas served by the utility;

X. "small business custoner"” means a custoner
t hat purchases | ess than two hundred thousand kil owatt-hours
per year or at a demand | evel that does not exceed fifty
kil owatts;

Y. "standard offer service" neans supply service
acquired and delivered by a public utility after Decenber
31, 2000 to residential and small business custoners that
are eligible for customer choice after that date but do not
elect to acquire their power supplies fromthe retail
conmpetitive marketplace; and as to a distribution
cooperative utility, neans supply service acquired and
delivered by the distribution cooperative utility to
residential and small business custoners that either do not
elect to acquire their supply service froma conpetitive
power supplier or are not eligible to nmake such el ection
pursuant to the ternms of the Electric Utility Industry
Restructuring Act of 1999;

Z. "stranded costs" neans the net present val ue
of the difference between:

(1) the regul ated revenue requirenents for
all utility-generation-related functions, including
pur chased power, fuel contracts and | ease and | ease-rel ated
obligations, which as of the date of open access, were being

recovered in rates, or if not previously recovered in rates,
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rates; and
(2) the revenues that could be earned from
selling the sanme generation-related services as specified in
Paragraph (1) of this subsection at conpetitive retail
mar ket rates pursuant to retail conpetition
Regul at ed revenue requirements include all regulatory
assets, net liabilities, deferred taxes, costs associ at ed
wi th construction, operation and deconm ssioning or renova
fromservice of generation facilities, costs associated with
pur chased power, water and fuel contracts, |ease and |ease-
rel ated costs, gains or benefits to which ratepayers are
entitled and all other accounting categories of costs and
credits, including credit for taxes already recovered by the
utility, recognized under cost-of-service regul ation and
attributable to the generation function of each utility.
"Stranded costs" shall not include costs that are
unr easonabl e, inprudent or mtigable or that have been
determ ned to not be recoverable in rates. "Stranded costs"”
shall be cal culated for the period ending when the usefu
lives for all generation assets or obligations of the
particular utility existing on the effective date of the
Electric Utility Industry Restructuring Act of 1999 are
anticipated to expire. Retiring assets are presuned to be
repl aced at market prices;
AA.  "supply service" neans the unregul ated
el ectric energy or capacity conmponent of electric service;
BB. "system benefits charges” nmeans costs to
benefit custoners and the public that are collected and
di sbursed by a public utility or a distribution cooperative

utility a municipal utility pursuant to | aw
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CC. "transition costs" means those prudent,
reasonabl e and unmitigable costs other than stranded costs,
not recoverabl e el sewhere under either federally approved
rates or rates approved by the commi ssion, that a public
utility would not have incurred but for its conpliance with
the requirements of the Electric Utility Industry
Restructuring Act of 1999 and regul ati ons promnul gat ed
t hereunder relating to the transition to open access, and
t he prudent cost of severance, early and enhanced retirenent
benefits, retraining, placenent services, unenploynent
benefits and health care coverage to public utility
nonmanageri al enpl oyees who are |laid off on or before
January 1, 2003, that are not otherw se recovered as a
stranded salary and benefits cost. "Transition costs" shal
not include costs that the public utility would have
incurred notwithstanding the Electric Utility Industry
Restructuring Act of 1999;

DD. "transition period" means that period of tine
during which a public utility is permtted to charge
custoners for stranded costs or transition costs;

EE. "transm ssion conmpany” nmeans a person who
owns, operates, |leases or controls transm ssion facilities
for transm ssion of electricity to or for the public and is
regul ated by the comm ssion;

FF. "transm ssion facilities" means those
facilities that are used to provide transm ssion service as
determ ned by the comm ssion or the federal energy
regul atory conmmi ssi on

GG "transm ssion service" means the regul ated

component of service provided by transm ssion facilities and
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i ncludes ancillary services; and
HH.  "unbundl ed servi ces" neans the separation of
el ectric power supply service into separate conponents,
i ncludi ng supply, distribution and transm ssion services.
Section 4. | MPLEMENTATI ON OF CUSTOVER CHO CE- - PRI OR
PLANS AND APPROVALS- - REVI EW BY COW SSI ON. - -
A.  Except as provided in Sections 16 and 17 of
the Electric Uility Industry Restructuring Act of 1999,
custonmer choi ce service shall be available as follows:
(1) for public post-secondary educationa
institutions and public schools, as defined in Section 22-1-
2 NVBA 1978, and for residential and small busi ness
custoners on January 1, 2001; and
(2) for all other custoners of electricity,
on January 1, 2002.
B. A plan or approval for custoner choice,
di sposition of stranded costs, preparation for open access
or conpetitive supply service for a public utility granted
by the comm ssion between January 1, 1997 and Decenber 31
1998 may be reviewed by the conm ssion, in conjunction with
the Electric Uility Industry Restructuring Act of 1999.
After notice and public hearing, the plan or approval shal
be confirmed, rejected or nodified by the comm ssion on or
bef ore Novenber 30, 1999. Modifications to a plan or an
approval may be recommended by the comm ssion, the public
utility subject to the plan or approval or a party with
st andi ng.
C. Anpublic utility having had a plan or approval

granted by the conm ssion after January 1, 1997 shall be
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Restructuring Act of 1999 to the extent the requirenments of
that act are not inconsistent with the plan or approval, as
confirmed, rejected or nodified in accordance with
Subsection B of this section.

D. The conm ssion may del ay custoner choice and
other dates established in the Electric Uility Industry
Restructuring Act of 1999 by up to one year upon finding
that an orderly inplenentation of custoner choice cannot be
acconpl i shed wi thout the del ay.

Section 5. DELIVERY OF ELECTRI C SUPPLY. --A public
utility or its successor in interest that provides electric
service to a custonmer or a customer |ocation before custoner
choi ce becones avail able for that custoner as provided in
Section 4 of the Electric Utility Industry Restructuring Act
of 1999 shall continue to provide distribution service or
transm ssion service on a non-discrimnatory basis to or for
t hat customer or custoner |ocation.

Section 6. TRANSI TI ON PLANS. - -

A. A public utility shall file a transition plan
that conplies with the Electric Utility Industry
Restructuring Act of 1999 with the conmmi ssion no |ater than
March 1, 2000 for conm ssion approval on or before Decenber
1, 2000. The transition plan shall include a detailed
description of the public utility's:

(1) proposal and alternatives to separate
its supply service and energy-rel ated service assets from
its distribution and transni ssion services assets pursuant
to Section 8 of the Electric Utility Industry Restructuring

Act of 1999;
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studi es and an explanation of all cost allocations nade to
t he unbundl ed servi ces;

(3) proposed nethodol ogies to all ow
residential and small business custonmers to have custoner
choi ce without requiring additional end-use netering
equi pnent ;

(4) proposals to inplenment custoner choice
and open access;

(5) proposed standard offer service
tariffs, exclusive of price terns that shall be incorporated
prior to custoner choice, for residential and small business
custoners that do not select a power supplier pursuant to
custoner choice eligibility;

(6) proposed conpetitive procurenent
process or other process for the selection of power supply
for standard offer service tariffs, together with a proposed
rate setting procedure. The initial procurenent of power
for standard offer service shall occur at |east three nonths
prior to custonmer choice, or earlier as determ ned by the
comm ssion, so that price terns can be the basis for
determ nati on of stranded costs;

(7) proposed tariffs for distribution
service for custoners and conpetitive power suppliers, and
transm ssion service, either on file with a federal
regul atory agency having jurisdiction or as proposed by the
public utility;

(8) the projected anounts of stranded costs
and transition costs sought to be recovered by the public

utility;
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for recovery of transition costs and stranded costs
al | ocat ed anobng custoner cl asses;

(10) proposed systemfor the collection,
recovery and accounting of the system benefits charge and
stranded and transition costs through w res charges;

(11) proposed custoner education prograns,
necessary conputer hardware and software nodifications and
met er upgrades necessary to provi de open access;

(12) proposed procedures for bal anci ng,
settlenments and communi cations with competitive power
suppliers; and

(13) any other information, docunentation
or justification requested by the comm ssion.

B. The conmi ssion in making its determ nation of
t he anmbunt of stranded costs to be recovered by a public
utility inits transition plan filing shall order no |ess
than fifty percent recovery of stranded costs. The
comm ssion may allow up to one hundred percent recovery of
stranded costs only if it finds that recovery of nore than
fifty percent of stranded costs:

(1) is in the public interest;

(2) 1is necessary to maintain the financi al
integrity of the public utility;

(3) is necessary to continue adequate and
reliable service by the public utility; and

(4) wll not cause an increase in rates to
residential or small business custonmers during the
transition period.

C. The comm ssion in quantifying stranded costs

shal | consi der

SB 428
Page 14



(1) mtigation efforts and results;

(2) reasonable nmethods for determning
mar ket val uations, including:

(a) the use of standard offer bid
prices;

(b) appraisal by independent third-
party professionals;

(c) a conpetitive bid sale for
generation; and

(d) any other nethod designed to
provi de a reasonabl e val uati on;

(3) for residential and small business
custoners, that the standard offer bid price may relfect the
current market value of supply service; and

(4) that recoverable stranded costs nust be
fair and equitable to custoners, utility investors and the
public.

D. Before July 1, 2000, the comm ssion shal
approve the procurenent procedure proposed by the public
utility inits transition plan for the acquisition of supply
service for standard offer service. On or before Septenber
1, 2000, a public utility shall update its pending
transition plan filing by providing the price of supply
service procured for standard offer service pursuant to the
procurenment procedure approved by the conm ssion. The
approval of stranded costs to be recovered fromthe
residential and small business classes shall be nade after
the public utility has contracted to procure power for the
standard offer, but prior to Decenber 1, 2000.

E. After notice and public hearing, the
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comm ssion shall issue a final order approving or nodifying
a public utility's transition plan, including tariffs for
just and reasonable rates for distribution service,
transm ssion service, subject to federal jurisdiction, and
standard offer services. Al interested parties shall be
af forded an opportunity to partici pate and be heard on any
matter contained in a transition plan filing. The
comm ssion may initiate an inquiry into an approved
transition plan's inplenentation and operation, if the
public interest requires.

Section 7. RECOVERY OF TRANSI TI ON AND STRANDED COSTS- -
OPPORTUNI TIES AND LIM TS. - -

A.  The comm ssion shall determ ne the non-
bypassabl e wires charges for the recovery of transition
costs and stranded costs as described in Section 6 of the
Electric Uility Industry Restructuring Act of 1999.

B. As to stranded cost recovery, the non-
bypassabl e wires charge established shall

(1) be calculated to begin on the
eligibility date of custoner choice for each custoner class;

(2) not extend longer than five years
thereafter, provided that the comm ssion nay separate
nucl ear deconm ssioning for recovery over a |onger period of
time through a separate wires charge if it determ nes that
such recovery is in the public interest; and

(3) shall be equitably designed in a
conmpetitively neutral manner that ensures that the cl ass
pays no nore than the stranded costs associated with that
cl ass.

C. Inits approval of a transition plan provided
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for in Section 6 of the Electric Utility Industry
Restructuring Act of 1999, the comm ssion shall determ ne a
non- bypassabl e wires charge for recovery of transition costs
t hrough Decenber 31, 2007, after which date further
transition charges shall not be recoverable through a
separate w res charge.

D. The conm ssion or the public utility may seek
to consider and nodify or continue the wires charge
established to achieve collection of the transition costs.
If an over-collection of transition costs is determ ned by
the comm ssion to have occurred, a wires credit shall be
applied to customers' bills to return the over-coll ection of
transition costs in an anmount and for such tinme as the
comm ssi on may determ ne

E. Nothing in the Electric Utility Industry
Restructuring Act of 1999 is intended to affect the ability
of a public utility to recover whol esal e stranded costs,

i ncl udi ng stranded costs recovered from whol esal e cust oners
under contract.

F. Nothing in the Electric Utility Industry
Restructuring Act of 1999 shall be interpreted to require
the comm ssion to nmake any order involving rates or wires
charges that would result in a public utility losing its
eligibility:

(1) for accelerated depreciation or other
tax benefits for federal incone tax purposes; or
(2) to exclusively use external sinking
fund net hods for deconm ssioning obligations pursuant to
federal guidelines.
Section 8. DI VESTI TURE NOT REQUI RED- - AFFI LI ATES- -
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SEPARATI ON OF REGULATED FROM COWVPETI Tl VE FUNCTI ONS- -
PROHI Bl TI ONS AGAI NST CROSS- SUBSI DI ES, DI SCRI M NATI ON AND
ANTI - COMPETI TI VE ACTI ONS- - DECLARATI ON REGARDI NG ANTI TRUST
ACTI ONS. - -

A. The Electric Uility Industry Restructuring
Act of 1999 does not require nor shall it be construed to
require nor shall the conmmi ssion require a public utility to
divest itself of any of its assets owned, |eased or in which
an interest is held, owed or | eased on the effective date
of that act.

B. Before January 1, 2001, a public utility shal
separate into at |east two corporations, separating supply
service and energy-rel ated service consisting of generation
and power supply facilities, operations and services and
energy-related facilities, operations and services that are
to be made available to the public pursuant to the Electric
Uility Industry Restructuring Act of 1999 on a conpetitive
unregul ated basis fromtransm ssion and distribution
services consisting of transmssion facilities, operations
and service, distribution facilities, operations and service
and custoner billing and netering that are to be made
available to the public pursuant to that act on a regul ated
basi s.

C. Corporate separation of regulated from
unregul at ed services shall be acconplished by either the
creation of separate affiliated conmpanies that may be owned
by a comon hol di ng conpany, through the creation of
separate non-affiliated corporations or through the sale of
assets to one or nore third parties. A public utility may

provide all conpetitive and ancillary services within a
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si ngl e unregul ated conpany and provide all non-conpetitive
and ancillary services within a separate regul ated conpany.
Unregul at ed service shall not be provided by a regul ated
conpany.

D. Prior to custoner choice pursuant to the
Electric Uility Industry Restructuring Act of 1999, the
comm ssion shall adopt codes of conduct applicable to public
utilities that shall contain provisions that:

(1) prevent undue discrimnation in favor
of affiliates;

(2) prevent any anti-conpetitive practices
that could harm conpetition in any market for conpetitive
services, including practices that unfairly inpede a
custoner from self-generating a portion of his supply
service requirenents;

(3) grant custoners and their conpetitive
power suppliers access to a public utility's retai
distribution and transm ssion facilities on a non-
discrimnatory basis at the same rates, ternms and conditions
of service of use by the public utility and its affiliates;

(4) prevent the disclosure of any
i ndi vi dual custoner information to any person, including an
affiliate unl ess the customer provides witten consent
except as otherwi se directed in a rul emaking by the
conmi ssi on;

(5) prevent the disclosure of any
aggregated custonmer information to any person, including an
affiliate, unless the sanme information is tinely made

avail abl e on the sane basis to all conpetitors;
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affiliate, possessing custoner information obtained in a
manner contrary to Paragraphs (4) and (5) of this subsection
shal | make no commercial use of the information and either
destroy the information or return it to the public utility;

(7) provide that transactions between a
public utility and an affiliate do not involve any subsidies
bet ween them and do not jeopardize reliability of the
electric system including its interconnections; and

(8) prevent an affiliate fromidentifying
its affiliation with the public utility unless the affiliate
al so discloses in a reasonable manner that it is neither the
same conpany as the public utility nor is it regul ated by
t he conmi ssi on.

E. A public utility shall not subsidize
conmpetitive services provided by an affiliate. A public
utility shall file with the conm ssion a statenent of policy
and procedure, consistent with the comm ssion's codes of
conduct and subject to conm ssion approval, to avoid any
subsidy to an affiliate. The statenent of policy and
procedure shall

(1) describe the separation of services
made pursuant to Subsection B of this section; and

(2) describe the safeguards instituted to
prevent the sharing with an affiliate of enpl oyees, goods,
services or facilities, except that common costs for
essential corporate-w de services shall be allocated between
the public utility and affiliates to reflect the
proportional benefit that the public utility receives from

those services conpared to the affiliates receiving the
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goods, services or facilities froman affiliate if the itens
cannot be provided internally or obtained from an

i ndependent person at an equal or |ower price or other
factors such as quality or service that justify a higher
purchase price. The commi ssion nmay promul gate rul es
regarding the transfer of enployees, provided that the

comm ssion shall not require or approve a policy or
procedure that interferes with an enployee's ability to
apply for and be considered for a position of his choice.

F. A public utility shall not coerce or entice,
either by act or omi ssion, a custonmer to purchase the goods
or services of an affiliated unregul ated conpany over the
goods or services of its conpetitors.

G A public utility shall not engage in nonopoly
coercion. Conplaints alleging nonopoly coercion may be
filed with the comm ssion or district court and, if fil ed,
shall be placed at the head of the docket; and after notice
and hearing, shall be resolved expeditiously. Filing a
conmpl aint for nonopoly coercion with the comm ssion pursuant
to this section neither precludes nor excludes other
remedi es avail able pursuant to law and is not a prerequisite
for seeking relief otherw se available. The attorney
general shall have standing on behal f of consumers to file a
conplaint initiating or to intervene in a case before the
comm ssi on al |l egi ng nonopoly coercion

H  If the comm ssion finds and orders that
nmonopol y coercion has occurred, after notice and heari ng,
the comm ssion may fine the public utility or its affiliate
or issue such cease and desist orders as are deened

necessary in accordance with the Electric Utility Industry
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Restructuring Act of 1999. Attorney fees and costs shall be
awarded to a prevailing conplainant. |If the defendant
prevails, attorney fees and costs shall be awarded upon a
comm ssion finding that the conplaint was either frivol ous
or made in bad faith.

I. The state and all regul atory bodi es and
agenci es acting pursuant to state policy do not supervise or
condone any actions of a conpetitive power supplier or
nmonopol y coercion activities of a public utility that are or
woul d be unl awful pursuant to the Antitrust Act or any
federal antitrust act. The provisions of Section 57-1-16
NMSA 1978 are not a defense to an antitrust violation or
nmonopol y coercion charge agai nst a conpetitive power
suppl i er or nonopoly coercion charge against a public
utility.

J. Public utilities that provide both electricity
and natural gas distribution services shall not be required
to functionally separate their electric and gas
transm ssion, transportation and distribution operations
fromeach other, and any rule or order to the contrary is
void and to no force and effect; and provided that any
regul ated natural gas distribution operations operated
within the same legal entity as regulated electric
operations shall be subject to Subsections E and G of this
section; and provided further that nothing in this section
shall prevent a conbined gas and electric distribution
company fromselling the natural gas comodity to custoners
pursuant to tariffs approved by the conm ssion

K. Nothing in this section shall be construed to
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action pursuant to the Antitrust Act or any federal
antitrust act or to limt the authority of the attorney
general granted in the Antitrust Act.

Section 9. COWETI TI VE PONER SUPPLI ERS- - LI CENSE
APPLI CATI ON AND REVOCATI ON. - -

A. A conpetitive power supplier shall file an
application with, and obtain a license from the conmm ssion
before offering conpetitive services for sale to custoners
in the state.

B. Prior to receiving a license in the state, a
conmpetitive power supplier shall file a report with the
comm ssion, with information and in a form prescribed by the
comm ssi on, disclosing activities and operations and those
of any affiliate related to its supply service in this
state.

C. Any person applying for a conpetitive power
supplier license shall

(1) disclose its nanme, owners, business
addresses and tel ephone nunbers in the state, and if a
corporation, its directors and officers;

(2) execute, by a person authorized to do
so, an affidavit authorizing or reflecting the authorization
of the conpetitive power supplier to a statutory agent of
the conpetitive power supplier to accept service of process
in the state, acconpanied by an acceptance of such
desi gnation by the statutory agent;

(3) execute, by a person authorized to do
so, an agreenent to conpensate the state for any applicable

taxes for sales to custoners in the state;

SB 428

(4) execute, by a person authorized to do Page 23



so, an agreenent that all electricity sold to a custoner in
the state shall be delivered to that custoner;

(5) provide proof of financial integrity
and a denonstration of adequate supply with reserve margins
or the ability to obtain adequate reserve margins;

(6) post a bond, the financial security
equi val ent of a bond or other adequate financial assurances
acceptable to the comm ssion to cover systemcosts in the
event the licensee fails to provide supply service in
accordance with its obligations;

(7) execute, by a person authorized to do
so, an agreenent to conply with and be bound by the rules
promul gated by the commi ssion applicable to conpetitive
power suppliers and supply service in the state;

(8) denonstrate capability to neet al
obl i gati ons undertaken or assunmed, for and on behalf of its
custoners, so that supply service is available, reliable and
deliverable on a real -tine basis;

(9) execute, by a person authorized to do
so, an agreenent to produce documents or other records to
support any filings, reports or agreenents required by the
comm ssion and to support any representati ons nmade to the
comm ssion or custoners if required to do so by the
conmi sSsi on;

(10) execute, by a person authorized to do
so, an agreenent to conpensate a distribution or
transm ssi on conpany that provides open access for delivery
of supply service to a customer of the conpetitive power
supplier for shortfalls in supply service pursuant to rules

promul gated by the commi ssion; and
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(11) submt a proposal for renewabl e energy
supply service options to custoners.

D. An application for a license is deened
approved within forty-five days of its filing with the
conm ssion, unless the conm ssion, in its discretion
extends the approval period for thirty days or rejects the
application before it is deemed approved. |If rejected, the
comm ssion shall state its reasons for the rejection and may
identify corrective neasures to overcone the deficiencies
causing the rejection

E. Thirty days before offering any sal es of
conpetitive services in the state, a conpetitive power
supplier shall:

(1) provide all public utilities with
copies of its application and |icense; and

(2) publish a copy of its license in a
newspaper of general circulation in each county of the state
in which it intends to offer conpetitive service.

F. The conm ssion shall pronul gate rul es
governing conpetitive electric suppliers for the protection
of customers, including:

(1) required disclosures to a potenti al
custoner of unbundl ed prices, generation sources and fue
m X, associated em ssions, gross receipts taxes, franchise
fees and any ot her charges;

(2) fair and reasonable marketing and sal es
practices, including truthful advertising and discl osure
practices; and

(3) an expeditious procedure before the

comm ssion to resolve a di spute between a custonmer and a
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conmpetitive power supplier regarding conpliance with
comm ssion rules applicable to conpetitive power suppliers.

G After a hearing initiated on the comm ssion's
own investigation or upon the conplaint of an affected
party, the commi ssion may revoke or suspend the |icense of
or inmpose a penalty on a conpetitive power supplier, or
both, if it is established that just cause for the
revocati on, suspension or penalty inposition exists because
the conpetitive power supplier:

(1) know ngly provided false information to
t he conm ssi on;

(2) switched or caused to be switched the
supply service of a custoner without first obtaining the
custoner's informed witten perm ssion

(3) failed to provide reasonably adequate
supply service for its custonmers in the state;

(4) commtted fraud or know ngly engaged in
an unfair or deceptive trade practice;

(5) 1is a delinquent taxpayer as to any New
Mexi co tax;

(6) engaged in anti-conpetitive conduct; or

(7) violated any other |aw or commi ssion
rul e or order.

H.  Any person selling or offering to sell
conmpetitive services in this state in violation of any
provision of the Electric Utility Industry Restructuring Act
of 1999 is subject to license revocation or suspension in
addition to any adm nistrative, civil or crimnal fines or
penal ti es inposed pursuant to that act or pursuant to other

law. Nothing in that act shall be construed to linmt a
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person's rights pursuant to the Unfair Practices Act or to
requi re exhaustion of renedies before bringing an action
pursuant to that act.
Section 10. DI STRI BUTI ON SERVI CE- - STANDARD OFFER

SERVI CES. - -

A. Distribution service is subject to the
jurisdiction and authority of the conm ssion.

B. Each public utility providing distribution
service shall:

(1) file and maintain tariffs providing
rates and service conditions for distribution service
avail able to conpetitive power suppliers, transm ssion
compani es and custoners on a non-discrimnatory basis;

(2) plan, build and maintain distribution
facilities or ensure that facilities are planned, built and
mai nt ai ned;

(3) prudently acquire and deliver standard
offer service in accordance with the transition plan filed
and approved in accordance with Section 6 of the Electric
Uility Industry Restructuring Act of 1999;

(4) at the discretion and direction of the
comm ssion, prudently arrange for back-up and energency
supply service; and

(5) provide billing and netering services
and other ancillary services as approved by the conmm ssion
to custoners and conpetitive power suppliers pursuant to
comm ssion-regul ated prices, terns and conditions of
service.

C. Standard offer service is subject to the

jurisdiction and authority of the conm ssion.

SB 428
Page 27



Section 11. TRANSM SSI ON SERVI CE. - -

A.  Transm ssion service is subject to the
jurisdiction and authority of the conm ssion and shall be
provided in a non-discrimnatory nmanner pursuant to
transm ssion service tariffs approved by the conmssion to
the extent permtted by federal |law or the federal energy
regul atory conmmi ssi on

B. If transmi ssion service is not operated in a
manner that the comm ssion deternmines to be in the public
interest, the comm ssion shall take all necessary actions
withinits jurisdiction to ensure that reliable and non-
discrimnatory transm ssion service is provided to and for
cust omer s.

Section 12. CUSTOVER EDUCATI ON AND PROTECTI ONS. - -

A.  The comm ssion shall conduct custoner
education efforts necessary to enabl e custoners to make
i nfornmed deci si ons about custoner choice. The conm ssion
may require the inclusion of educational materials in bills
or other mailings regularly made to service custoners by a
public utility.

B. It is unlawful pursuant to the Electric
Uility Industry Restructuring Act of 1999 for any person
t o:

(1) change, direct another person to change
or participate in processing a change in a customer's supply
service provider wthout the customer's authorization; or

(2) charge, direct another person to charge
or participate in processing a charge for any product or
service through a custoner's public utility bill for any

unregul ated service w thout the customer's authorization. Sgggzgg



C. A person may file a conplaint regarding a
viol ation of Subsection B of this section with the
comm ssion. Conplaints shall be placed at the head of the
docket and shall be resol ved expeditiously. Any person
found to have viol ated any provision of Subsection B of this
section shall be subject to inposition of fines in
accordance with the Electric Utility Industry Restructuring
Act of 1999 and to appropriate cease and desist orders. The
comm ssion may award attorney fees and costs to prevailing
parti es.

D. The conm ssion shall not permt an action or
transaction that results or could result in a violation of
Subsection B of this section.

E. As used in this section, "authorization" neans
a letter of agency separate fromany sales or solicitation
material that contains, in clear and conspi cuous | anguage, a
full and conplete description of the change in supply
service provider, and any product or service to be charged
to the custonmer's bill. The letter of agency shall contain,
in clear and conspi cuous | anguage, a full and conpl ete
description of the rates, fees and charges associated with
the new supply service provider and the product or service
to be charged to the bill. The letter of agency shall be
signed by the custoner before any change nmay be made in a
custoner's supply service provider, or any charge for any
unr egul at ed product or service may be placed on a customer's
bill.

F. Any customer authorization that does not

comply with the requirenents of this section shall be void
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G No person shall use any sweepstakes, contest
or drawing of any kind to obtain a customer's authorization
to change a custoner's supply service provider or to charge
for any product or service on a custoner's bill.

H.  The conm ssion nmay adopt rules as necessary to
provi de further custonmer protections.

Section 13. SYSTEM BENEFI TS CHARGE- - RECOVERY. - - A
"system benefits charge” in the anmpbunt of three hundredths
of one cent ($.0003) per kilowatt-hour is created and
i nposed on all retail kilowatt-hour sales in the state
billed by public utilities, nunicipal utilities and
di stribution cooperative utilities beginning January 1
2002. On January 1, 2007, the system benefits charge shal
i ncrease to six-hundredths of one cent ($.0006) per
kil owatt-hour. The conmi ssion shall elimnate any portion
of the system benefits charge that is not being used for the
pur poses specified in Section 15 of the Electric Uility
I ndustry Restructuring Act of 1999. The system benefits
charge shall be separately identified on bills rendered to
custoners begi nning on January 1, 2002.

Section 14. WRES CHARGES- - COLLECTI ON- - ACCOUNTI NG- -
PREPAYMENT. - -

A. Wres charges assessed on a per kil owatt-hour
basis for stranded costs, transition costs and the system
benefits charge shall be paid by each customer to the public
utility, and as to the system benefits charge only to the
di stribution cooperative utility or a municipal utility.
Revenues col |l ected as the system benefits charge shall be
paid to the electric industry system benefits fund and

distributed in accordance with the provisions of Section 15
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of the Electric Uility Industry Restructuring Act of 1999.
B. Notwi thstanding any ot her provision of the
Electric Utility Industry Restructuring Act of 1999 and
subject to the requirenents of this subsection, a custoner
of a public utility shall be allowed to pay a fee equal to
the net present value of stranded cost charges to be
assessed to that customer. Any prepaynent of stranded costs
must be conpleted prior to the date of custoner choice for
that custonmer and shall take into account expected growth
for that custonmer based upon historical usage. D sputes as
to the anmount of the paynment required pursuant to this
subsection shall be presented to the conm ssion no |ater
than ninety days prior to the applicable customer choice
date and shall be resolved by the comm ssion thirty days
prior to that date. Prepaynent of stranded costs shall be
for the benefit of the service location for which the
payrment is determ ned and shall not transfer with a customer
to a different or additional service |ocation.
Section 15. ELECTRIC | NDUSTRY SYSTEM BENEFI TS FUND
CREATED- - SUPPORT FOR ADM NI STRATI ON AND CUSTOMER
I NFORMATI ON, LOW | NCOVE CUSTOMERS AND RENEWABLE TECHNOLOGY. -
A. The "electric industry system benefits fund"
is created and consists of noney collected as a wires charge
assessed on a three-hundredths-of -one-cent ($.0003) per
kil owatt-hour basis as the system benefits charge coll ected
mont hly and paid quarterly to the departnent of environment.
No ot her noney shall be deposited or paid in the electric
i ndustry system benefits fund. Interest or other earnings

frominvestnent or deposit of the fund shall be credited to
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the fund. Any unexpended or unencunbered bal ance remai ni ng
in the fund at the end of any fiscal year shall be
transferred to the general fund.

B. Mney in the electric industry system benefits
fund is appropriated to the department of environnent solely
for the purpose of disbursing noney to authorized recipients
for authorized purposes as described in Subsection D of this
section. Disbursenents fromthe fund shall be nade upon
certification by the secretary of environment that the
di sbursenment is for a paynent authorized by Section 15 of
the Electric Uility Industry Restructuring Act of 1999.

C. The departnent shall promul gate rul es
establishing the application procedure and required
qgual ifications of projects, including a person or business
that may attenpt to participate, contract or join with an
aut hori zed recipient in applying for a disbursenment fromthe
fund. The departnent may periodically accept applications
for disbursenment fromthe fund and shall prioritize the
acceptabl e applications considering:

(1) the contribution the project offers to
t he know edge of and potential conmercialization of the
renewabl e energy;

(2) the geographic area of the state in
which the project is to be conducted in relation to other
proj ects;

(3) the cost of the project and the
relative contribution of the disbursenment sought fromthe
fund to the total cost of the project; and

(4) 1in the case of a project of a schoo

district, the number and invol venent of students in the
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pr oj ect .

D. The departnent shall manage, adm ni ster and
mai ntain the fund in the foll owi ng manner and for the
foll ow ng purposes:

(1) no nore than one hundred thousand
dol I ars ($100, 000) annually to the departnent for
adm ni stration of the fund;

(2) five hundred thousand doll ars
($500, 000) annually to the conmmi ssion for consunmer education
and information, and for admnistration of the El ectric
Uility Industry Restructuring Act of 1999;

(3) no less than five hundred thousand
dol I ars ($500, 000) annually for |owincone energy assistance
t hrough the federal |owinconme housing energy assistance
project to be expended for that project's weatherization
program adm ni stered by the New Mexi co nortgage finance
authority or for other |owincone energy assistance
aut hori zed and adm ni stered by the state;

(4) no nore than four mllion dollars
(%4, 000, 000) annually to encourage the use of renewable
energy through the initiation, devel opment and eval uati on of
renewabl e technol ogy projects authorized and directed by
publ i c post-secondary educational institutions or a school
district in conjunction with the education of its students
or by the governing body of an incorporated city, town or
village or a county, each in conjunction with the respective
governing body's interest in protecting the environnment and
reducing the city's or county's utility costs; and

(5) no nore than four mllion dollars

(%4, 000,000) to the governing body of a community or |ndian
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nation, tribe or pueblo, where limted or no electric

service is available, to develop electric service through

the initiation and inplenmentati on of new projects, including

t hose using renewabl e energy, to provide or extend electric

service in |lowincone comunities.

E. The departnent shall submt to the Iegislative

finance commttee prior to each regular |egislative session

a report on disbursements made fromthe fund to include, at
a m ni mum

(1) a list of recipients receiving
di sbur senent s;

(2) the ambunt of each di sbursenent;

(3) the date of each di sbursenent;

(4) a description of each project or
expansi on funded with a di sbursenent;

(5) a description of each project's
contribution to the state's know edge and use of renewabl e
energy and devel opi ng t echnol ogi es; and

(6) a description of the expansion of
electric service in the state.

Section 16. DI STRI BUTI ON COOPERATI VE UTI LI TI ES. - -
A.  Notw thstandi ng any ot her provisions of the

Electric Utility Industry Restructuring Act of 1999, this

section governs distribution cooperative utilities and

generation and transm ssi on cooperatives with respect to the

Electric Uility Industry Restructuring Act of 1999.

B. A generation and transm ssion cooperative may

provi de power and energy to its nenbers and shall be subject

to regulation by the conm ssion pursuant to the Public

Uility Act. A generation and transm ssion cooperative
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shall not provide supply service at retail unless it is a
| icensed conpetitive power supplier and provi des open access
in accordance with the Electric Utility Industry
Restructuring Act of 1999.

C. A distribution cooperative utility is not a
public utility for the purposes of the Electric Utility
I ndustry Restructuring Act of 1999. A distribution
cooperative utility, however, remains subject to the
jurisdiction and authority of the conm ssion to the sane
extent it was regulated by the comm ssion prior to the
effective date of that act.

D. To the extent that it elects a business nethod
option pursuant to Subsection | of this section other than
| oad aggregator, a distribution cooperative utility shal
file a business nmethod plan with the conmm ssion within sixty
days of the election that shall include the follow ng:

(1) the business nethod option elected, the
met hod of election and other rel evant authorizations and
approval s of the option;

(2) the costs, liabilities and investnents
that the distribution cooperative utility seeks to recover
from custonmers who choose supply service other than fromthe
di stribution cooperative utility;

(3) the anmpbunt of the costs, liabilities
and i nvestments and the net hodol ogi es used by the
di stribution cooperative utility to determ ne the anount of
costs, liabilities and investnents that the distribution
cooperative utility reasonably expected to recover through
rates if bundl ed service had continued, reduced by the

results of appropriate mtigation efforts taken by the
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di stribution cooperative utility to offset the costs,
liabilities and i nvestnents;

(4) the nethodol ogi es by which the
di stribution cooperative utility shall conpute an exit fee
or a non-bypassabl e non-di scrimnatory charge for custoners
choosing a conpetitive power supplier to provide supply
servi ces;

(5) a description of the inplenentation and
operation of the business nmethod option, the period during
which it is estimated to be inplenmented, the custoner
information and notification that the distribution
cooperative utility intends to provide to its service
custoners; and

(6) tariffs for service to its service
custoners, including either exit fees or non-bypassabl e non-
di scrimnatory charges to seek to recover costs, liabilities
and i nvestments sought to be recovered due to the change
from bundl ed to unbundl ed servi ce.

E. The business nethod plan is deened approved by
the comm ssion within six nonths after the date of its
filing, unless after notice and hearing, the conm ssion
either rejects or nodifies the business nethod plan filing.

F. Notw thstanding the busi ness nmethod option
el ected by the distribution cooperative utility, the
di stribution cooperative utility shall

(1) rmake standard offer service, as
approved by the comm ssion, available to its residential and
smal | busi ness custoners;

(2) provide distribution service to its

service customers; and
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(3) not provide or permt a conpetitive
advantage to a conpetitive power supplier.

G A distribution cooperative utility organized
pursuant to the | aws of another state and providi ng bundl ed
services in this state on the effective date of the Electric
Uility Industry Restructuring Act of 1999 to not nore than
twenty percent of its total custoners may file an
application with the conm ssion seeking approval of its
el ection to be governed by the laws related to electric
restructuring of the state where organi zed. The comm ssion
shal | approve the application if the distribution
cooperative utility:

(1) does not provide supply service to
other than its service custoners in this state; and

(2) remains subject to the jurisdiction and
authority of the conm ssion for bundl ed service provided in
this state.

H  On or before January 1, 2002, a distribution
cooperative utility shall elect through its board of
trustees a business nethod of providing supply service to
its service custonmers fromthe options described in
Subsection | of this section. The chosen business nethod
may be inplenented over a three-year period or less, after
comm ssion approval. The distribution cooperative utility
shal | not:

(1) transmt supply service over its
facilities for conpetitive power suppliers to any service
custoner, except in accordance with provisions of a business
met hod pl an approved by the conm ssion; or

(2) convert or permt the conversion of a
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retail service delivery point on its systemto a whol esal e
service delivery point wthout the approval of the
conmi ssi on.

I. A distribution cooperative utility may el ect
to provide service to its service custoners using one of the
foll ow ng busi ness net hods of supply service:

(1) | oad aggregator nethod, pursuant to
whi ch the distribution cooperative utility:

(a) shall acquire and provide supply
servi ce;

(b) may aggregate its custoners by
cl ass or ot herw se;

(c) shall provide supply, transm ssion
and di stribution services; and

(d) shall remain subject to regulation
by the comm ssion to the sane extent as it was regul ated
prior to the effective date of the Electric Utility Industry
Restructuring Act of 1999 and its el ection;

(2) custonmer-directed supplier, pursuant to
which a retail custoner may select a conpetitive service
provider froma list of conpetitive supply service proposal s
obtai ned by the distribution cooperative utility. The
di stribution cooperative utility shall determi ne the
conmpetitive supply service proposals that will be offered to
custoners by conpetitive power suppliers pursuant to non-
discrimnatory rules adopted by the distribution cooperative
utility and approved by the conm ssion;

(3) custoner class direct access, pursuant
to which one or nore classes of retail custonmers satisfying

criteria determned by the distribution cooperative utility
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and approved by the comm ssion may contract directly with a
conmpetitive power supplier. A criteria established for
class eligibility may be expanded to permt greater
eligibility for custoner class direct access, subject to
comm ssion approval. The distribution cooperative utility
shall not be obligated to supply service or identify
potential supply services for customer class direct access
custoners; and

(4) direct access, pursuant to which al
retail custoners may contract with a conpetitive power
supplier for supply service and the distribution cooperative
utility distributes power fromthe conpetitive power
supplier's delivery point on its systemto the retail
custoner's prem ses. Direct access shall be provided in a
non-di scrimnatory manner. The distribution cooperative
utility shall not be obligated to supply service or identify
potential supply services for direct access customers.

J. Adistribution cooperative utility nmay set a
reasonabl e exit fee or a non-bypassabl e non-di scrim natory
charge to recover costs, liabilities and investnents that
woul d have reasonably been recovered, if not mtigated,
pursuant to cost-of-service ratenaking for bundl ed servi ce.
An exit fee or a non-bypassabl e non-discrimnatory charge
may be assessed to a custoner eligible to select and
sel ecting supply service other than fromthe distribution
cooperative utility's standard offer service or otherw se.

K. Distribution cooperative utilities shal
notify their custoners within twelve nonths after the

effective date of the Electric Utility Industry
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section and other applicable terns of that act. A

di stribution cooperative utility electing an option of
conducting its business other than as a | oad aggregat or
shall informits service customers of the mgjor inpacts of
t he custoner choices avail able pursuant to the el ected
opti on.

L. Nothing in the Electric Utility Industry
Restructuring Act of 1999 shall be deened:

(1) to require a distribution cooperative
utility to do any act that mght result in the loss of its
exenption fromincone taxes; or

(2) to apply to, interfere with, abrogate
or change the rights of a party under a whol esal e power
supply, nortgage or other financing agreenent to which a
di stribution cooperative utility is a party.

Section 17. MJN Cl PAL UTILITIES. - -

A.  This section governs municipal utilities in
relation to the Electric Utility Industry Restructuring Act
of 1999. Except as provided in Subsection E of this
section, a nmunicipal utility is neither a public utility, a
di stribution conpany nor a transm ssion conpany pursuant to
the Electric Uility Industry Restructuring Act of 1999.

B. Except for a municipality authorized to
condemm facilities pursuant to Subsections E and F of
Section 3-24-1 NMSA 1978, which is deened to have chosen to
participate in custoner choice for its service custoners
effective January 1, 2002, a nunicipal governing body is
authori zed to el ect whether and when its nunicipal utility
participates in customer choice and open access for

conmpetitive services to its service custoners. A nunicipa
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governi ng body is authorized to el ect whether and when its
muni cipal utility participates in customer choice and open
access to offer supply service and conpetitive services to
custonmers in addition to its service custoners. A decision
by a munici pal governing body to participate in customer

choi ce and open access for its service custoners only or its
service custoners and other custoners at any tine after
January 1, 2002 shall be nade by the adoption of an
appropriate ordi nance or resol ution, which decision once
made is thereafter irrevocable. A nunicipal utility may not
participate in custoner choice or open access for custoners
other than its service custoners unless and until its
service custoners are eligible for customer choice with open
access available to fulfill a custoner's choice of supply
service.

C. If a nunicipal governing body elects not to
participate in custoner choice and open access, its
muni ci pal utility shall be regulated by the conmm ssion to
the sane extent as it was regulated prior to the effective
date of the Electric Utility Industry Restructuring Act of
1999 and shall not offer any service to retail custoners
other than to its service custoners.

D. A nunicipality deened by the provisions of
Subsections E and F of Section 3-24-1 NMSA 1978 to have
el ected to participate in custoner choice for its service
custoners or any other nunicipality that elects by its
governing body to participate in customer choice and open
access for its service consunmers, shall, by its nunicipa

gover ni ng body:
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pursuant to which the nunicipal utility shall provide open
access over its distribution facilities and unbundl ed
services to its service custoners, including standard offer
servi ce;

(2) provide open access on a non-
di scrimnatory, competitively neutral basis pursuant to
terms and conditions conparable to that applied to itself;

(3) establish procedures for conplaint to
and hearing by the nunicipal governing body by any person
aggrieved by the ternms and conditi ons and operation of open
access to the distribution facilities of the nunicipa
utility. Decisions of the nunicipal governing body nmay be
appeal ed by an aggrieved person to the district court in the
district where the nunicipal utility is |ocated;

(4) not provide or permt a conpetitive
advantage to a conpetitive power supplier; and

(5) requlate its operation and service to
its service custoners.

E. Wen a municipal governing body elects for its
muni cipal utility to provide conpetitive service to a
custoner other than its service custoners, the rnunicipa
utility becones and shall be subject to the applicable
provisions of the Electric Utility Industry Restructuring
Act of 1999 to the extent conpetitive service is to be nade
avail abl e by the nunicipal utility to custoners other than
its service custoners.
F. A nunici pal governing body shall notify the

service custoners of its nunicipal utility of the Electric
Uility Industry Restructuring Act of 1999 and its specific

ternms applicable to nmunicipal utilities.
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G Nothing in the Electric UWility Industry
Restructuring Act of 1999 inpairs the tax-exenpt status of
muni cipalities and runicipal utilities.

H.  For purposes of this section, "municipal
governi ng body" means a comm ssion, council or other entity
vested with the power to control the nmanagenent and
operation of the nunicipal utility, in accordance with | aw.

Section 18. FRANCHI SE FEES- - GROSS RECEI PTS TAX- - TAX
REVENUES ANALYSI S. - -

A. A franchise fee charge shall be stated as a
separate line entry on a public utility's or distribution
cooperative utility's bills and shall only be recovered from
custoners located within the jurisdiction of the governnment
authority inposing the franchise fee.

B. Any gross receipts taxes collected on electric
service received by retail customers in the state shall be
stated as a separate line entry on a bill for electric
service sent to the custoner by a public utility or
di stribution cooperative utility.

C. The New Mexico | egislative council shal
annual Iy through January 1, 2002, refer to the revenue
stabilization and tax policy conmttee questions and issues
related to the anount of state and |ocal tax revenues
derived frompreviously regulated electric utility service
and property and report to the legislature annually on the
changed i npact to state and | ocal governnent tax revenues
resulting fromrestructuring and conpetition in the electric
i ndustry.

D. On or before January 1, 2003, the revenue

stabilization and tax policy conmttee shall recomrend
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| egi sl ative changes, if any, to establish conparable state
and | ocal taxation burdens on all market participants in the
supply of electricity considering the inpacts and changes
that have resulted fromthe restructure and conpetition in
the electric industry in the state.

Section 19. COWM SSI ON EXAM NATI ONS. - -

A. To ensure an orderly and equitable
restructuring of the electric utility industry in this state
and to achieve the purposes outlined in Section 2 of the
Electric Uility Industry Restructuring Act of 1999, the
| egi slature hereby directs the commi ssion to further
exam ne:

(1) standard offer;

(2) consuner education and protection

(3) safety, reliability, quality and
performance standards for conpetitive power suppliers and
distribution and transm ssion facilities;

(4) the presence of market power, its
i npacts on the restructure of the electric industry and
met hods available to limt or elimnate its adverse inpacts;

(5) alternative operations and regul ati ons,
i ncl udi ng an i ndependent system operator;

(6) regional transm ssion and governance
efforts, both public and private, and the advisability of
regi onal cooperation by the state;

(7) emergency and back-up service;

(8) the advisability and desirability of
requiring renewabl e energy portfolio standards in supply
service offered to custoners in the state; and

(9) how power may be procured fromon-site
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generation facilities, including facilitating net netering.

B. The conm ssion shall report on its
exam nations to the | egislature by Decenmber 1 of each of the
three years following the effective date of the Electric
Uility Industry Restructuring Act of 1999 and thereafter as
necessary and provide its reconmendations for further
| egi sl ative changes or direction.

Section 20. RULEMAKI NG --The conm ssion is authorized
to promnul gate rules necessary to inplenment its authority and
the directives granted in the Electric Utility Industry
Restructuring Act of 1999.

Section 21. ADM N STRATI VE FI NES. - -

A.  The conm ssion may inpose an admi nistrative
fine on any person subject to regulation or |licensure
pursuant to the Electric Utility Industry Restructuring Act
of 1999 for any act or omi ssion that the person knew or
shoul d have known was a viol ation of any provision of that
act or rule or order of the conm ssion.

B. An administrative fine of not |ess than one
hundred dollars ($100) nor nore than two mllion dollars
($2,000,000) may be inposed for each violation. Each day of
a continuing violation shall be considered a separate
viol ation.

C. The comm ssion shall initiate a proceeding to
i npose an administrative fine by giving witten notice to
the person that the commi ssion has facts as set forth in the
notice that, if not rebutted, nmay lead to the inposition of
an admi nistrative fine under this section, and that the
person has an opportunity for a hearing.

D. The conmission may initiate a proceeding to
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i npose an admnistrative fine within two years fromthe date
of the conm ssion's discovery of the violation, but in no
event shall a proceeding be initiated nore than five years
after the date of the violation. This limtation shall not
run agai nst any act or omission constituting a violation
pursuant the Electric Utility Industry Restructuring Act of
1999 for any period during which the person has
intentionally conceal ed the violation.

E. The conm ssion shall consider mtigating and
aggravating circunstances in determ ning the anmount of
adm nistrative fine to i npose. The anmount of the fine shal
bear a reasonable relationship to the nature and severity of
the violation

F. For purposes of establishing a violation, the
act or om ssion of any officer, agent or enpl oyee of a
person shall be deened the act or om ssion of that person
unl ess that person has a clear and actively enforced policy
prohi biting such acts or oni ssions.

G The comm ssion shall issue rules as may be
necessary to inplenment this section.

Section 22. COW SSI ON REVI EW AND RECOMVENDATI ONS. - -
The commi ssion shall docket a proceeding to review the
system benefits charge and the system benefits fund, their
operation and effectiveness, and then to nake
recommendations to the |egislature by January 10, 2004 for
any repeal of or changes to these provisions.
Section 23. CONFLI CTI NG PROVI SI ONS. - - The provi sions of

the Electric Uility Industry Restructuring Act of 1999
shal | supersede any conflicting provision of the Public
Utility Act.
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Section 24. EMERCENCY.--It is necessary for the public

peace, health and safety that this act take effect

i mredi atel y.
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